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. Ba - BOSTON. JANUARY, 1904. 
SIR FREDERICK POLLOCK. 
By Francis R. JONEs, 
Of the Boston Bar. 

T is difficult to write acceptably or ade- | festations of the times, one of the many evi- 
quately of a living man. Sir Frederick | dences of change, or, if you will, of evolu- 
Pollock, however, deserves of American | tion, the undercurrent of which is still strong, 
lawyers more than a passing newspaper no- | carrying the science of jurisprudence to an 
tice. He was the first English legal pub- unknown sea, there to sail in calm waters, or 
licist to recognize the worth of the system | be wrecked upon a barren shore. Sir Fred- 
of legal teaching evolved by Professor | erick Pollock has felt this influence, has 


Langdell of Harvard, and of the consequent | been swayed by it. In fact, it has been con- 
advantages enjoyed by the profession in the | genial to his temper, and he has brought his 
United States. His varied activities cover philosophical studies to aid the movement. 
a wide range of thought. Alone they would | If he has not ridden the whirlwind and con- 
challenge consideration. His support of the | trolled the storm, at least he has not op- 


cause of legal reform has been constant. | posed his strength vainly to it. He has not 
Consequently his career is of especial inter- | led a forlorn hope, a lost cause. He has 
est to those who, like his friend, Mr. Justice | taken the inexorable conditions as he found 
Holmes, believe in sweeping away the old | them, and, in sympathy with them, he has 
landmarks of the law. Indeed, it is of im- | preached the gospel of broad views, of wide 
portance to all men. Sir Frederick, how- | culture. He has maintained that no man 
ever, has not gone as far in this direction as | could be a great lawyer, unless he was con- 


have many of his friends and disciples. His versant with learned subjects other than law. 
energies have been bent to the softening of Sir Henry Maine was his master and his 


the rigors of the common law, rather than friend. As his disciple he has carried on Sir 
to superseding it. Henry’s work and thought. With all his 


It seems unnecessary more than to touch | activities, with his high place as Corpus Pro- 
upon the changes in the judicial system of | fessor of Jurisprudence at Oxford, with all 
England during the last sixty years. The | his published works, with his distinguished 
coérdination and amalgamation of the dif- | family, and his own modest and pleasing 
ferent courts, have been carried on through | personality, it is more than strange that his 
these years, until they have become com- | influence and reputation should be greater 
plete. It is difficult for one who is not an | in the United States than in England. It 
English lawyer, to judge what, if any, in- | may be another instance of the old adage 
fluence or change upon the law as a science | about a prophet not being without honor 
has been effected by this amalgamation. | save in his own country. 
sut it undoubtedly has been one of the mani- | Sir Frederick Pollock was born on 
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December 1oth, 1845. His grandfather was 
the famous Chief Baron Pollock, and his 
uncle was the “Last of the Barons.” He was 
educated at Eton and at Trinity College, 
Cambridge; became a fellow of Trinity in 
1868; read for the Bar at Lincoln’s Inn, and 
received his call in 1871. In 1873, he mar- 
ried at Calcutta, Miss Georgina Deffell, and 
succeeded to the baronetcy, which was creat- 
ed in 1866, as third baronet, upon the death 
of his father in 1888. He was professor of 
Jurisprudence at University College, Lon- 
don, in 1882 and 1883; professor of Common 
Law in the Inns of Court from 1884 to 1890; 
Corpus Professor of Jurisprudence at Ox- 
ford from 1883 to 1903; member of the 
Royal Labor Commission from 1891 to 
1894; corresponding secretary of the Insti- 
tute of France from 1894, and for some time 
was honorary librarian of the Alpine Club. 
He is a member of the Juridical Society of 
Berlin, and has received doctors’ degrees 
from Harvard, Oxford, Edinburgh and 
Dublin. [n 1876 he published his first book: 
—the Principles of Contract, which was 
followed in 1877 by his Digest of the Law 
of Partnership and his Leading Cases done 
into English verse; in 1880, by his Life and 
Philosophy of Spinoza; in 1882, by his Land 
Laws; in 1887, by his Law of Torts; in 1888, 
by his Possession in the Common Law, in 
collaboration with Mr. Justice Wright; in 
1890, by his Introduction to the History of 
the Science of Politics; in 1892, by his chap- 
ter in Badminton, on The Early History of 
Mountaineering; in 1894, by his Law of 
Fraud in British India; in 1895, by his His- 
tory of English Law, in collaboration with 
Professor F. W. Maitland; in 1896, by his 
First Book of Jurisprudence; in 1899, by The 
Etchingham Letters, in collaboration with 
Mr. E. Fuller Maitland; and he has been 
editor of the Law Reports since 1895. In 
addition to all this work, he has delivered 
lectures in India and more than once in 
For many years he has 


the United States. 








been a member of the Rabelais Club,—that 
congregation of actors, artists and literary 
men,—and a frequent contributor to its Pro- 
ceedings. With all this, he has ever kept an 
active interest in sports and has been an en- 


thusiastic climber of mountains. He is still 
one of the best amateur swordsmen in Eng- 
land, and an authority upon the forms and 
history of the sword. 

I have purposely made the above cata- 
logue of Sir Frederick’s achievements and 
activities unadorned with any comment and 
unalleviated by any extraneous matter, in 
order that their extent may be brought home 
to the reader. Like Homer’s list of the 
Hellenic host before Troy, it is dry, bald and 
appalling. It presents a really remark- 
able record, a marvellous amount of work. 
When you consider it, it seems impossible 
oi achievement by any one man. Of course, 
not even a genius could combine talents of 
the first flight in law, philosophy and litera- 
ture. But that one man should have been 
able to make so many and such acceptable 
contributions to the two former subjects is 
surely sufficient achievement, and is an ad- 
mirable life’s work. It may be thought by 
some unfortunate that Sir Frederick has not 
confined himself to his specialty. If he had, 
who can say that he would not have ranked 
in the same class with Sir Henry Maine? 
But, if he had, the world would have been 
without some entertaining books. The 
Etchingham Letters is, I venture to think, 
one of the bits of fiction of the last decade 
worthy of perusal. 

[ shall not undertake here to review his 
publications upon Jurisprudence. Most law- 
yers, who care for the science of their pro- 
‘ession, have read them. But in regard to 
them I wish to point out that the man who 
wrote them had made a study not only of the 
Roman and the Civil law, not only of the 
English philosophers, like Hobbes, but was 
conversant with the continental schools of 
philosophic thought. And that brings me 





























to the consideration of how far the science 
of jurisprudence can be furthered or em- 
bellished by purely speculative cogitation. 
It is a large subject, and I shall attempt here 
to deal with it only in the briefest and most 
cesual way. Philosophy is a system of 
thought, or, if you please, a search after the 
ultimate truth. The science of jurispru- 
cence is the application of certain rules of 
human conduct to the facts of life, to the 
intercourse between man and man. That 
every branch of knowledge helps the realiza- 
tion of every other branch, that every study 
trains the mind to more adequately grasp 
another subject, no one, I fancy, will deny. 
But that does not seem to be the point. The 
question is whether abstract thinking does 
not more or less handicap and incapacitate 
a man for concrete thinking. Judged by re- 
sults the evidence seems to favor an affirma- 
tive view. Bacon, perhaps, was an excep- 
tion, and yet in its last analysis his philoso- 
phy is so materialistic that it can hardly be 
called abstract. Excepting him, | venture 
to believe that no really great lawyer, or 
statesman, for that matter, has ever been in- 
terested in abstract and abstruse philosophy. 
Indeed, there are today, two men who illus- 
trate in a peculiarly distinguished manner 
what I mean. They have both reached the 
highest places in their vocations. The one is 
a lawmaker, the other a lawgiver. They 
both are philosophers first, and, on the one 
hand a judge, on the other hand a states- 
man, afterwards. Today no one who has 
watched their careers and is conversant with 
their achievements will care to deny that 
they have failed to acquit themselves as their 
talents and upbringing gave promise. This 
failure, I believe, is due primarily to their 
interest in philosophy. It unfits them for the 
practical affairs with which they must deal. 
Their equivocal good fortune in reaching the 
positions to which they have attained is due 
to the accidents of birth and to their ad- 
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mittedly great intellectual powers, rather 
than to any tangible success in their chosen 
vocations. No man can read much philoso- 
phy unless he is enamored of it. Philoso- 
phy, like the law, is a jealous mistress. No 
man can serve both satisfactorily. And so, 
if Sir Frederick Pollock’s legal work has not 
been of the highest order, the blame must 
be put down more to his philosophical 
studies than to anything else. For, undoubt- 
edly, philosophy has a great attraction for 
him. His admirable Life and Philosophy of 
Spinoza is proof of that, if any proof outside 
of his legal writings themselves were needed. 
And, of course, to those who are interested 
in philosophy, it is a valuable contribution. 

Few men ever have had so rounded a life 
as Sir Frederick, a life touching and absorb- 
ing so many points of contact with his fellow 
men in thought and deed. He is an ardent 
Hellenist, admiring the sublime literature of 
the Greeks. Today he is studying Persian 
in his leisure moments. Where he gets those 
moments it is difficult for an ordinary man 
to surmise. Surely it is no wonder that he 
has resigned his Oxford professorship. The 
reason that he gave therefor is characteris- 
tic of him. He believed that twenty years 
was long enough for any one to dominate a 
course of study. But all these matters have 
entirely consumed his time and _ his 
energy. For, in addition, he has taken an 
active interest in politics, and is the presi- 
dent of one of the London Liberal Unionist 
Committees, being driven from the Liberal 
party by Mr. Gladstone’s Home Rule policy. 
Naturally the man, who has written on the 
science of politics and has given a course of 
Lowell Institute lectures upon the English 
publicists Hobbes and Hume, is a keen stu- 
dent of politics and of the philosophy thereof. 
Indeed, he seems to be a living refutation of 
his own dictum, that “it may be said, and 
truly, that the range of any one man’s work, 
even the best, is limited.” 


not 


LA BELLE DAME SANS MERCI. 
(D’aprés Keats.) 
Montague v. Benedict, 3 B. & C., 631. 
By CHARLES Morse, 
Associate Editor of the Canada Law /ournai. 


[Norr.—It is a ‘ vulgar error,’ traceable apparently to this case, that “ jewels are not necessaries;” yet the 
case only decides that in view |of the defendant’s social and financial circumstances, and his wife’s fortune, the 
trinkets supplied to the latter by the plaintiff could not be considered part of her necessary apparel. Where hus- 
‘band and wife are living together, the term ‘necessaries’ is defined by Willes, J., in Phillipson 7. Hayter (L. R. 6 
C. P. 38) as articles “ really necessary and suitable to the style in which the husband chooses to live, in so far as 
they fall fairly within the domestic department which is ordinarily confided to the management of the wife.” 
When they are living apart, the presumption that the wife has her husband’s authority to purchase ‘ necessaries’ 
does not always apply—but that, as Mr. Kipling says, is another story. ] 


O what can ail thee, Montague, 
Alone and palely loitering? 
The look is in thy hollow eye 
Ill-hap doth bring. 


© what can ail thee, man of pelf, 
So haggard and. so woe-begone? 
For certes gold is to be had, 

And patrons to be ‘done.’ 


I see a paper in thy hand, 

A judgment dight with stamp and seal. 
It holds thee with a mystic spell, 

Thy senses reel. 


“A lady visited my shop, 
A feme covert—but not my wooing— 

Ter eyes full bright, and purse full light, 
Were my undoing. 


“A golden dagger for her hair, 

And bracelets, too, and jewelled zone, 
I wrought for my fair customer— 
Their price I moan. 


“Her promises lulled me asleep, 
Her lord would pay—ah, woe betide! 
She looked at me as she spoke true 
The while she lied. 
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“Eftsoons I haled him to King’s Bench, 
A fearsome thing—he practised there; 
But Benedict his wife’s smooth speech 
Did straight forswear. 


“Ah, me! my trinkets rich and rare 
He neither purchased nor had seen; 
His wife must dress in modest guise, 
Not like a queen. 


“To give her sixty pounds a year 

Was all he might (my bill was more!) 
Beyond her station were these gauds— 
All this he swore. 


“’Twas vain I urged “implied assent’ 
And all the burden that it carries— 
The Court adjudged my jewels were 
Not ‘necessaries. 


“Then as they found no ‘agency’ 
Of wife for husband re my bill, 
In law or fact, they handed down 
A non-suit chill. 


“And this the paper in my hand, 

A judgment dight with stamp and seal; 
It holds me with a mystic spell, 

My senses reel.” 
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THE RECOGNITION OF PANAMA AND ITS RESULTS.' 


By THEoporeE S. Wootsey, LL. D., 


HERE are two questions involved in our 

recent recognition of a new State of 
Panama, and in the negotiation of a 
canal treaty with that State. These are: 
First, whether the action of this government 
was correct, was according to law and prece- 
dent and in conformity to treaty; second, 
whether the newly recognized State isin such 
possession of sovereignty as to make its title 
to property which it may agree to convey 
good for anything. As Congress is called 
upon to pay ten millions of dollars for the 
canal concession, together with sundry other 
considerations, Panama’s right to convey is 
a vital point in the contract. 
tation of our country for dignity, fairness, 


And the repu- 


and obedience to law is something which no 
administration and no good citizen would 
willingly see hazarded. 

Up to the time of writing,’ the essential 
history of this Panama outbreak is as fol- 
lows: 

Irritated by the failure of the republic of 
Colombia to ratify the Hay-Herran canal 
treaty, Panama, one of the States forming 
that union, seceded, and on the 3d of Novem- 
ber last, declared its independence. The 
night revolution, the United 
States ship Nashville had arrived at Colon, 
t. e., Aspinwall. By the use of its force the 
railway property was protected, and the few 
Colombian troops present at Colon prevented 
from giving trouble. Two days after the 
outbreak, these troops sailed for 
Other United States vessels were at once or- 
dered to both sides of the Isthmus, amongst 


before the 


home. 


‘To avoid possible misconstruction, the author de- 
sires to state his belief, that in its preference for the 
Panama canal route over all others, our Government 
has made no mistake. 


December 19. 


Professor of International Law in the Yale Law School. 





them the Dixie, with 400 marines on board. 
She reached Colon Nov. 5. On the 6th the 
new State of Panama was recognized by the 
United States as a de facto government,— 
that is, as the only government in sight capa- 
ble of exercising the powers of statehood. A 
week later a diplomatic agent from Panama 
This act 
worked recognition of Panama as an inde- 
pendent State, and accordingly five days 
more saw a new canal treaty signed. Mean- 
while, there were rumors of an attempt by 
Colombia to reestablish its authority, which 
called forth orders to our ships and the an- 
that that its 
troops would not be permitted to land at any 
ports in To earnestly protest 
against all this Colombia sent commissioners 
to Washington, but without avail. The treaty 
was sent to Colon, ratified by the revolution- 
ary representatives at Panama, returned to 
this country, and placed before the United 
States Senate. December 12 a minister to 
the new State was named, and the calling of 
Panama announced which 
should frame a constitution. For it should 
be borne in mind that the canal treaty was 
made and ratified under the authority of a 
Junta merely. Now a Junta, in the Latin- 
American sense, is a political committee of 
management, usually, as in this case, self- 
constituted. 

With these facts in mind, let us look at the 
law governing the recognition of indepen- 


was received at Washington. 


nouncement to government 


Panama. 


a convention at 


dence. 

Briefly, the new government must estab- 
lish its ability to perform all the duties and 
maintain the rights of a State. Also, in case 
of violent separation from another State, it 
must appear that the parent is making no 
effort, and is unlikely to make an effort in 






















the near future, to coerce the revolutionary 
body. Thus time is the essence of the ques- 
tion,—time for testing the new State’s sta- 
bility, its popular backing, its freedom from 
outside control, its independence as an as- 
sured fact. 

For instance, when the South American 
colonies revolted from Spain early in the last 
century, the United States government al- 
lowed twelve years to elapse before recogni- 
tion of their independence. 

In support of the rule for recognition given 
above it is hardly necessary to cite authori- 
ties. I mention one only, Snow’s Manual of 
International Law (2d ed., pp- 10, 11), partly 
because his phrasing is very apropos, and 
partly because this manual was published by 
our government for the use of the navy so 
lately as 1898. It is therefore the ryle which 
our naval officers would have followed in 
the case of Panama, had no special instrue- 
tions superseded it. 

“When a rebellious community has prac- 
tically attained its end, which is independ- 
ence, and the mother country has ceased 
military operations against it, then, if the 
government and institutions of the new State 
appear regular and stable, it is recognized by 
.third States as an independent State and a 
member of the family of nations. ... ” 

“The usage of International Law in refer- 
ence to the recognition of the independence 
of a State is that when the war for its sub- 
jugation has practically ceased and that it 
has a stable government the proper time has 
arrived. The commencement of a State as 
a subject of international law dates from this 
recognition of independence by existing 
States....” 

“Cases have occurred where third States 
have recognized the independence of a rebel- 
lious community prematurely, but such rec- 
ognition has been generally followed by a 
declaration of war by the parent State upon 
the ground that such action places the third 
State in the position of an ally to the rebel- 
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lious community, and hence of an enemy to, 


the parent State. The alliance of France and 
the United States in 1778 is a case in point. 
John Quincy Adams gives a safe rule when 
he says: ‘The justice of a cause, however it 
may enlist individual feelings in its favor, is 
not sufficient to justify third parties in siding 
with it. The fact and the right combined 
can alone authorize a neutral to acknowl- 
edge a new and disputed sovereignty.’ To 
have sufficient claim, then, for recognition 
as a separate nationality a community should 
have the attributes of a sovereign State. It 
should possess and control a fixed territory, 
within which there is a definitely organized 
government, ruling in a civilized manner, 
controlling the obedience of its citizens or 
subjects and duly authorized by them to 
carry on dealings with the existing sovereign 
States.” 

Judged by this standard, its own standard, 
our government, by recognizing the new 
State of Panama within ten days of its seces- 
sion, as possessed of sovereignty although 
sams a constitution, sans a government, sa:'s 
a definite status, sans everything, gave to 
Colombia cause for war. Its further act for- 
bidding and preventing, by show of force, 
the parent State from trying to coerce its re- 
bellious portion, was an act of war, so far as 
the general principles of international law are 
in question. 

So clear is this conclusion, that it is hardly 
necessary to give further attention to it. It 
is but beating the air. For the administra- 


-tion does not try to justify its action under 


general law, but rather by an appeal to spe- 
cific treaty provision. This is contained in 
the thirty-fifth article of the treaty of 1846 
with New Granada, to whose rights and 
duties the United States of Colombia has suc- 
ceeded. 

By this treaty, certain privileges of import 
and navigation were granted, in Articles 4, 
5 and 6. In addition, by Article 35 the citi- 
zens, vessels and merchandise of the United 

















































States were to enjoy in New Granadian 
ports, including those of Panama, “all the 
exemptions, privileges and immunities, con- 
cerning commerce and navigation, which are 
now or may hereafter be enjoyed by Grana- 
dian citizens, their vessels and merchandise; 
and that this equality of favors shall be made 
to extend to the passengers, correspondence 
and merchandise of the United States in their 
transit across the said territory, from one sea 
to the other. The government of New 
Granada guarantees to the government of 
the United States that the right of way or 
trensit across the Isthmus of Panama upon 
any modes of communication that now exist, 


or that may be hereafter constructed, shall 
be open and free to the government and citi- 


zens of the United States.” The article goes 
on to amplify this privilege by stating spe- 
cifically that the citizens of the United States 
and their property should have in all respects 
the same transit rights as belonged to the 
citizens of New Granada. ‘Thus whatever 
route for trade across the Isthmus the future 
might develop, whether highway, railway or 
canal, though the latter was particularly in 
mind, its use was to be granted on equal 
terms to our people. 

This was the grant of a privilege, not re- 
ciprocal but unilateral, and therefore requir- 
ing a consideration. This consideration this 
same Article 35 goes on immediately to 
specify, in these terms: 

“And in order to secure to themselves the 
tranquil and constant enjoyment of these ad- 
vantages, and as an especial compensation 
for the said advantages and for the favors 
they have acquired by the 4th, 5th and 6th 
articles of this treaty, the United States guar- 
antee positively and efficaciously to New 
Granada, by the present stipulation, the per- 
fect neutrality of the before-mentioned Isth- 
mus, with the view that the free transit from 
the one to the other sea, may not be inter- 
rupted or embarrassed in any future time 
while this treaty exists; and in consequence 
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the United States also guarantees, in the 
same manner, the rights of sovereignty and 
property which New Granada has and pos- 
sesses over the said territory.” 

Thus the United States pledged its own 
abstention, and also undertook the duty and 
burden of neutralizing the Isthmus and main- 
taining any future transit way free from in- 
jury, the burden, that is, of protection. For 
neutralization undertaken by a single State 
obviously means protection, since real neu- 
tralization implies a self-denying agreement 
on the part of all related powers, each tor 
itself... This stipulation did not take away 
New Granada’s duty of preserving order, but 
supplemented it. So Mr. Cass declared in 
1857, as quoted below. In the performance 
of this duty on a number of different occa- 
sions, tosprotect the peace and the property 
of the Panama railway, forces have been 
landed from United States ships. But see 
what this duty of protection is now construed 
to mean. The President’s apologia, in his 
message to Congress of December 7, 1903, 
thus describes it: 

“The treaty vested in the United States a 
substantial property right carved out of the 
rights of sovereignty and property which 
New Granada then had and possessed over 
the said territory.” 

By a complete confusion of ideas, a duty 
has changed into a property right. More 
than this, the asserted property right, exist- 
ing originally under New Granadian sover- 
eignty, is now construed as existing in dero- 
gation of, to the exclusion of, that sover- 
eignty. 

It is a well-known rule in the construction 
of treaties, that a provision inserted for the 
benefit of one of its contracting parties must 
be strictly construed, on the ground that the 
party for whose benefit it is inserted must 
see that a provision in its favor is expressed 


*See Wharton’s Digest of the /nternational Law of 
the United States, § 145. 
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in terms so cleat and unmistakable that no 
doubt as to its meaning can exist. 

Does the President’s argument accord 
with this rule? The message announces that 
after the new republic was started “the 
United States gave notice that it would per- 
mit the landing of no expeditionary force, 
the arrival of which would mean chaos and 
destruction along the line of the railway and 
of the proposed canal, and an interruption of 
transit as an inevitable consequence.” In 
effect, he says that as the United States is 
bound to protect the Panama railway and the 
zone it traverses from injury, and as the re- 
establishment of Colombian authority over 
the rebellious Isthmus, including this zone, 
might jeopardize this railway, therefore Co- 
lombia shall be prevented from that primary 
exercise of a State’s sovereignty, the right to 
put down insurrection. 

Was the treaty provision inserted to limit 
Granadian sovereignty or to maintain that 
sovereignty? Was a property right clearly 
intended and stated to be granted in the 
treaty? Is the idea that an obliyation to pro- 
tect the property of a friendly State substi- 
tutes the rights of the protector tor the rights 
of the sovereign, consonant with either law 
or common sense? Does any reasoning man 
believe that the President’s construction of 
the treaty of 1846 can be written into it bv 
any other hand than the mailed fist? 

The message goes on to adduce authorities 
for its interpretation of the treaty. Let us 
examine them, remembering, however, that 
the opinions of Secretaries of State have no 
inherent judicial or legal value. 

Secretary Cass in 1858 wrcte of the narrow 
portion of Central America: 

“While the rights of sovereignty of the 
States occupying this region should always 
be respected, we shall expect that these rights 
be exercised in a spirit befitting the occasion 
and wants and circumstances that have 
arisen. Sovereignty has its duties as well as 
its rights.” 


The quotation goes on at some length to 
declare that no local State would be per- 
mitted to bar intercourse or make it unduly 
burdensome. The letter (to Mr. Lamar) was 
aimed at exactions in the shape of port dues 
and tolls forbidden by treaty. Mr. Cass also 
deprecated European influences in that quar- 
ter, as well as local disturbance. The Panama 
railway was then part of our easiest route to 
California, and we were naturally sensitive 
as to its unobstructed use. The language of 
the letter is general and vague. It was far 
from having any such meaning as the Presi- 
dent imagines. But it was explicitly insisted 
that the rights of sovereignty of the Central 
American States must be respected. It there- 
fore condemns our recent action. Mr. Cass’ 
deliberate opinion is expressed elsewhere. In 
1857 he negotiated a claims convention with 
New Granada, providing (Art. 1) for the ref- 
erence of claims “for damages which were 
caused by the riot at Panama on the 15th of 
April, 1856, for which -the said government 
of New Granada acknowledges its liability, 
arising out of the privilege and obligation to 
preserve peace and good order along the 
transit route,” a full acknowledgment of 
Granadian sovereignty and responsibility in 
the Isthmus. 

The President 
Seward, in 1865: 

“The United States have taken and will 
take no interest in any question of internal 
revolution in the State of Panama, or any 
State of the United States of Colombia, but 


next quotes Secretary 


‘will maintain a perfect neutrality in connec- 


tion with such domestic altercations.” 

Can the President say as much? It is a 
queer citation for his purpose. Mr. Seward 
goes on to declare our right of protection 
under the treaty, and gives his interpretation 
of the ambiguous last phrase of the 35th arti- 
cle, which has been cited but not commented 
on above: “The purpose of the stipulation 
was to guarantee the Isthmus against seizure 
or invasion by a foreign power only.” 

















But it is probable that the President, 
although citing this dubious support to his 
interpretation and action, does not after all 
base the justification of that action upon the 
1846 treaty. He appeals rather to a variety 
of considerations which are of greater or less 
force, and which, taken together, are held 
to give the United States an equitable right 
to do what it will in the matter of Panama 
and a Panama canal, because what it wills is 
just. The argument in the President’s mes- 
sage is substantially as follows: 

A fair and even generous canal treaty was 
made last year with Colombia, a country oft 
disturbed by popular risings, and no better 
than it should be. 

This treaty failed of the ratification by Co- 
lombia which it deserved, and would have 
had, had the government chosen. 

In consequence, a revolution broke out at 
Panama, “and with astonishing unanimity 
the new republic was started.” 

To allow the landing of Colombian forces 
to quell this rebellion “would mean chaos 
and destruction along the line of the railway 
and of the proposed canal, and an interrup- 
tion of transit as an inevitable consequence,” 
hence it was forbidden. 

Colombia being thus held incapable of re- 
covering its power, the new State was recog- 
nized, and the parent advised in all friendli- 
ness to settle her differences with the tri- 
umphant rebel. 

The “interests of civilization” demand that 
the Isthmus traffic shall not be disturbed any 
longer by unnecessary and wasteful civil 
wars. 

Colombia alone is incapable of maintaining 
order on the Isthmus, and has constantly to 
fall back upon the aid of the United States. 

When at last there was an opportunity to 
repay the United States for these many ser- 
vices, Colombia offensively refused. 

Therefore it would be “folly and weak- 
ness” and “a crime against the nation” if we 
do not set up this puppet State, and thus 
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carry out the great enterprise of building the 
interoceanic canal, 

It is “a project colossal in its size, and of 
well-nigh incalculable possibilities for the 
good of this country and the nations of man- 
kind.” 

This was the argument and the conclusion. 
Accordingly, without stopping to take 
breath, the administration made a canal 
treaty with Panama “better in its terms” than 
those with Nicaragua and Costa Rica or the 
one which Colombia rejected. 

Translated into every-day speech—and 
every day one hears just such sentiments— 
we gave Colombia fair terms, she tried to 
“hold us up,” we set up a State which we 
could manage, and now Colombia pays the 
penalty of overreaching herself. 

This sort of argument will appeal to men 
differently. One or two facts are clear about 
it. One is, that it does not regard Colombia 
as a sovereign State under constitutional 
government. The charge that treaty ratifi- 
cation there is at the President’s will; the idea 
that frequent revolutions in a State detract 
from its sovereignty; the denial to a State of 
the right to quell insurrection, are proofs of 
this. 

Another fact is, that it is not a case where 
law enters, but only politics. The moving 
considerations are purely material. It is the 
interests of civilization that are appealed to, 
the world’s need of a colossal public work, 
not the reign of law and the equality of 
States. 

Old precedents have been disregarded and 
new ones made. These carry us far towards 
the theory that to the United States belongs 
such headship of the States on this continent 
as to make its own sense of justice, its own 
will, the only law. To claim such powers 
without being held to corresponding respon- 
sibilities for our weaker neighbors’ actions is 
impossible. 

There has been indecent and unnecessary 
haste, judged by our own or any other stan- 
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dards. The puppet State of Panama, with a 


population no larger than Milwaukee’s, itself | 


a hotbed of revolution, cannot stand alone. 
We must support it and be responsible for its 
conduct. 

As already suggested, there are some who 
see nothing out of the way in such reasoning 
as this, and in the conclusions resulting. 

There are others who have regard still for 
national honor, patience, obedience to law; 
who fear dangerous precedents; who would 
keep faith even with weak and treacherous 
neighbors. 

But, such men will be. asked, would you 
permit any State on academic grounds of 
equality and law to hinder this country from 
constructing a canal already too ‘ong de- 
layed? 

The answer is twofold. National reputa- 
tion is more valuable than national progress. 
From a purely material standpoint, what our 
country may gain in ease of communication 
it may more than offset by awakening poiti- 
cal mistrust. 

And the second answer is, that no such 
choice as is contended was forced; that the 
President’s way was bad diplomacy; that 
with a little more patience and a little more 
management, all that the United States has 
at heart could probably have been won. 
Fifty-three political disturbances, great and 
small, in Colombia are enumerated in the 
message, and the railway protected through- 
out. Why not endure a fifty-fourth? Why 
not have put down the Panama revolution 
as threatening the railway—an undoubted 
treaty right—instead of aiding it, first get- 
ting Colombia’s pledge to deal fairly with a 
new treaty? We might have lost a year, but 
we should have saved our character and 
had a real State to deal with. 

This suggests the second of the inquiries 
proposed at the outset. If our recognition 
of Panama was warranted neither by law nor 
by treaty, is it any the less a sovereign 
State for all that? And if a sovereign State, 


but under a Junta, are its contracts valid? 

To the first part of this question the reply 
must be, that premature or wrongful recog- 
nition may violate the rights of the pareni 
State, but nevertheless accomplishes its 
object. For recognition simply means, 
that, so far as the recognizing State is con- 
cerned, the new body is to be allowed to 
exercise towards it the rights of statehood. 
If unwarranted, it may be a cause of war 
with the parent, but does not affect third 
parties. They take their own line. They 
grant or withhold recognition at their own 
will. And so when A says that B’s colony, 
C, is independent, A grants that colony ex- 
ternal sovereignty as to A itself only, and 
takes the consequences. 

But unfortunately, under our system of 
international law, a powerful wrongdoer, 
cannot be brought to book by a feeble suf-| 
ferer. Thus wrongful recognition may be| 
a wrong without a penalty. 

To give a single illustration: the recogni- 
tion by the United States of the new govern- 
ment in Hawaii, which ousted the monarchy 
in 1894, was likewise premature. But the 
new State stayed independent and sover- 
eign nevertheless; exchanged ministers with 
this country; after its government was es- 
tablished, made a treaty with this country; 
and other powers gradually followed suit, 
There the injury was to a ruling family and 
irremediable, not to a parent State retain- 
ing its right of coercion. The new State 


| .arose within the old limits, not by separation. 


But the principle involved in recognition is 
the same, that thereby a new sovereignty 
exists. 

And now our final inquiry. Is our canal 
treaty, made with Panama under the Junta, 
valid, and title to property leased or ceded 
by it, good? 

The rules which govern the validity of 
treaties relate to the State’s capacity to con- 
tract, to the negotiating agents, to the object 
of the treaty, and its ratification. 
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A treaty is void if it contracts to do an un- 
lawful act. It is a fair question, whether 
Panama’s agreement to lease territory and 
cede property, which Colombia still claims, 
is not a contract to do an unlawful act. But 
the point is not pressed, as being precluded 
by our recognition subject to penalty. 

The three other rules all depend upon the 
Constitution of each State. If semi-sover- 
eign, it has not full capacity. Its agents who 
act in the name of the State must be em- 
powered by its fundamental law; ratifica- 
tion must be done in accordance with the 
Constitution. 

But suppose there is no Constitution. No 
popular vote has been taken; no head of the 
State power of 
lodged in any one’s hands. Does the treaty- 
making power exist in such shape as to en- 
title other States to credit the action of per- 
sons thus unrepresentative and unauthor- 
ized? 


chosen; no ratification 


It is not often, I fancy, that such speedy 
treaty making after revolution is attempted 
as to raise this point, and I do not find it 
settled by the If a 
State’s independence is recognized by an- 


directly publicists. 
other, it has sovereignty enough to make 
treaties with that other. But to bind the 
new State, its agents of negotiation and 
ratification must be truly representative, in 
some way entitled to bind their country. 
Mere assumption of the right would seem 
Probably in the 
case in question, the United States would 


a frail basis to build upon. 


always claim and always have the power to 
enforce the MHay-Varilla 
against other powers. 


agreement, . as 
Yet who will guar- 
antee that a future Panama, pressed per- 
haps by future creditors, will not want a 
larger rental, and deny the validity of this 
contract on the ground that it was made by 
those who were unauthorized? In other 
words, there is enough doubt about the 








competence of Panama's agents to cast dis- 
credit upon the agreement. It will be good 
if we can always make it good, but not other- 
wise. 

If this is sound logic, it should follow that 
to pay Panama as much for a doubtful title 
under a questionable contract as was to have 
been paid Colombia for a sound title, is 









very poor business. It is only done to save 





face. However, this defect in title under 
treaty can be and should be cured, by future 
reference to the proper body for ratification 
after a Constitution in Panama has been 
adopted. 

Let us set together briefly the conclu- 





sions drawn from the considerations which 
have been presented. 

(1) The hasty recognition of a new State 
in Panama was not in accordance with the 
law of nations. 

(2) To justify it by the Treaty of 1846 
requires a new and forced construction of 
that instrument. 

(3) To prevent Colombia’s coercion of 
Panama is an act of war. 

(4) The “man in the street’s” verdict, 
that our smart politics Colombia 
right, disregards law, sets a dangerous pre- 


served 


cedent, detracts from the national dignity, 
and may injure our influence and_ trade 
amongst the Latin-American States. 

(5) Our duty was and is to let Colombia 
recover Panama if she can; our policy, to use 





her troubles to get favorable canal action 
from the rightful sovereign. 

(6) Our 
makes of Panama a treaty-making agent, 
but for ourselves only. 

(7) The canal treaty, negotiated and 
ratified by the Junta, with no constitutional 
authority or other authorization, is of doubt- 
ful validity and the defect will need to be 
subsequently cured. 


recognition, if persisted in, 









A Temporary Injunction. 


A TEMPORARY INJUNCTION. 


By EpGar WHITE. 


HEN Mike Brennan soid his town lots 
to a real estate syndicate there was a 
squabble over an o!d barn that stood on one 
of them. It was a ramshackley old structure, 
not good for much besides fuel, but the pur- 
chasing concern thought it had more right 
to it than Mike, and when he went there with 
a gang of house movers and began hauling 
it away, the syndicate got Circuit Judge 
Shelton to issue a temporary restraining 
order until the rights of property could be 
determined. 





Constable Burke landed on Mike with his 
little paper while the moving was in progress. 

‘“Phat’s dot?” asked Mike. 

“Temporary injunction,” said the officer. 
“You're to stop moving that barn until the 
judge says who it belongs to.” 

Mike took the paper and ran into the 
house. 

“Mary!” he bawled. 

A rosy-cheeked girl of 17 came down 
Stairs. 

“Git ver dickshunary an’ find out phat a 
toomperairy injunchshun is.” 

The girl hunted up the unabridged. 

“*Temporary,’” she said, “means ‘for a 
time.’ «Injunction, a command, an order.’ ’ 

“A arther, is it, ‘fer a time.’ All right.” 

“What’s the matter, pap?” asked Mary, 
anxiously, seeing the officer down in the 





road. 

“Niver yez moind, chile,” responded her 
dad. “It’s too dape fer gals like yez ter un- 
dersthand.”’ 

Mike returned to the scene of operations, 
and handed the paper back to the constable, 
who supposed as a matter of course work 
would stop. He returned to town. 

“B’ys,” said Mike, ‘th’ Coort has arthered 


us ter stop fer atime. Fill up ver poipes an’ 








| 


we'll sit ’round fer half an hour. It’s th’ law, 
yez know.” 

Not exactly comprehending the philoso- 
phy of it, but knowing their pay was running 
just the same, the men sat down on logs and 
boards, and whiled the time away telling 
yarns and smoking. The half hour up, Mike 
called time, and set them all to work again. 

The barn movers were making pretty fair 
progress down the road toward Mike’s 
farm, when the constable and another man 
drove up in a buggy. The new figure in the 
case was a lawyer, and he addressed Mike 
pretty roughly. 

“What do you mean by disobeying the 
order of the Court in this way?” he demand- 
ed. 

“Ain’t dis’beying no arther of th’ Court,” 
said Mike. 

“Didn't Burke here give you notice of a 
temporary injunction this morning?” 

“Ave; he did thot.” 

“Don't you know what that means?” 

“Who be you?” asked Mike. 

“I’m the lawyer for the real estate com- 
pany that bought your lots and barn, and if 
you don’t stop moving that barn you'll have 
to go to jail for contempt of Court.” 

Mike advanced to the buggy threatening- 
ly. 

‘See here, Mister Lawyer,” he said, “yez 
can't coom it over me with none of ver 
‘sshenanagan. I know a thing or two as well 
as yez. Don’t yez spose I know phat a 
toomperairy injunchshun is?” 

“You don’t act as if you do.” 

“Well, I do. It manes an’ arther fer a 
time, an’ we knocked off work a whole half 
hour this marning because of it. Yez 
needn’t coom poking yer papers under my 
nose no more. We're going to move this 


barn.” 
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Threats, expostulations and explanations 
were alike unavailing. Mike moved the 
barn where he wanted it, and paid off his 
men. Next day the constable arrested him 
and brought him before the judge. Mike 
cited his authority for his action from the 
“dickshunary.” He construed “toomper- 
airy” literally, and insisted he had shown 
no disrespect to the Court. 

“Have you got $50 to pay your fine, Mr. 
Brennan?” asked the judge. 

“Nary a red, your Grace,” said Mike. 





“Then I’m afraid I’ll have to send you to 
jail—temporarily.” 

“If yer Grace’s toomperarily ain’t any 
longer than my toomperarily I’ll not be 
afther coomplainin,” said Mike. 

The Court smiled. 

“I guess we'll use your dictionary on 
‘temporary,’ Mike, as far as the jail sentence 
is concerned,” he said. 

The syndicate withdrew proceedings be- 
fore the term came on, and Mike was al- 
lowed undisturbed possession of his old barn. 


THE ADVISABILITY OF REGISTERING NEGOTIABLE 
COUPON BONDS. 
By JoHN Puiip HILL, 


Of the Boston Bar. 


The power to borrow money with which 
to carry out the purposes of its creation 
is generally held one of the inherent rights 
of a corporation. Where this power is pres- 
ent it is well settled that the corporation 
may issue its promise to pay in the form of 
a bond.’ 

Cook, in his treatise on the law of Corpor- 
tions, defines a corporation bond as “an in- 
strument executed under the seal of the cor- 
poration, acknowledging the loan and agree- 
ing to repay the same upon terms set forth 
therein.” (1 Cook on Corporations, sec. 14.) 
The most usual form is the bond that has 
promissory notes of the corporation at- 
tached in the shape of coupons, each of 
which is equal to the annual, semi-annual, or 
Coupon 
bonds form a convenient mode of investment 


quarterly interest on the bond. 
and of securing corporate loans, and are is- 
sued alike by municipal and private corpora- 
tions; by the Federal, State and city govern- 
ments, as well as by railroads, manufactur- 


1 Miller 7. R. R., 8 Abb. Pr. (N. Y.), 431. 


ing, mining and nearly all other forms of 
incorporated enterprise. 

Bonds issued by corporations in proper 
form are held to be negotiable, both by mer- 
cantile usage and judicial determination, in 
all respects with the exception of not beirg 
entitled to days of grace.” 

The object of making bonds negotiable, is 
to secure convenience and freedom in circu- 
lation, and to secure for the bona fde holder 
a perfect title, protected from all claims or 
It is to the 
negotiable quality of coupon bonds that their 
prominence in the money market is largely 


equities against his transferror. 


to be ascribed. Coupons cut from bonds of 
ccrporations whose stability is assured are an 
immediately convertible asset, and the bonds 
themselves are of nearly equal transferability. 
So readily may they be transferred that the 
greatest care is requisite in their keeping, 
and they rank with bank notes in the estcem 
of the usual safe-breaker. 

* Haven v. Grand Junction Company, 109 Mass. 88; 5 
Thompson on Corporations, sec. 6064. 
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Where a permanent investment is sought, 
this ready negotiability has many disadvan- 
tages, danger from casual loss, theft, etc., an! 
a remedy has been sought in a simple 
method by which for the time being the 
negotiable quality may be withdrawn. This 
is effected by registration of title. Before 
considering the effect of registry it will be 
necessary to note some of the results that 
flow from the negotiability of coupon bonds. 

Roughly speaking, negotiability means 
that the honest buyer of a bond will be pro- 
tected in his interest. The general doctrine 
is that a bona fide purchaser, before maturity, 


of coupon bonds payable to bearer, takes | 


them clear from all claims against the one 
from whom he purchased them, or any other 
prior holder, and the burden of proof is on 
him who assails the bona fides of such pur- 
chase.* 

Mere handing over of the bonds for a 


price is sufficient to pass title. No record of | 


transfer is requisite, but it is essential, as in 
all matters of negotiable instruments, that 
the transfer be before maturity, and that the 
purchase be in good faith.? 

The usual legal bona fides,—ignorance and 
honesty,—is all that is required. Given these 
conditions, the buyer’s title is unimpeach- 
able. Negotiability presents many widely 
diftering aspects, and to test its working it will 
be well to consider some of the results under 
various circumstances. 

As a rule, in considering ordinary nego- 
tiable coupon bonds, two parties only are to 
be questioned, the maker and the holder. 


Where bonds are lost or stolen, there is * 


doubt as to the identity of the legal holder, 
and the relations become more complicated. 
Viewed with regard to the rights of the hold- 
er or the alleged holder, questions concern- 
ing negotiable coupon bonds seem to fall 
roughly into two classes:—first, where there 


Gibson v. Lenhart, 101 Pa. St. 522; Kneeland v. 


Lawrence, 140 U. S. 209. 


?Vermilye 7. Adams Express Company, 21 Wall. 


138. 


is an infirmity in the bond itself or in a prior 
holder; second, where there has been some 
improper treatment or mishap to the bonds. 
Examples of the first class are where a bond 
issue is ultra vires or fraudulent; where the 
bonds are forged, or the doctrine of lis 
pendens is invoked to cloud the title of the 
holder. The second class includes the ques- 
tions that arise with regard to bonds that 
have been burned or otherwise destroyed, or 
lost, stolen or altered. Bonds that have been 
recalled for payment sometimes raise ques- 
tions of this class. As a rule the holder of 
the negotiable bond is protected in his title 
in most of the relations that arise in the 
first class, and the maker is held liable, while 
in case of mishaps to the bonds or the hold- 
ers, as in the second class, some bona fide 
claimant is forced to bear an unmerited loss. 

Some of the most perplexing questions of 
the first class arise where bonds are issued 
without proper authority by a municipal cor- 
poration, or in excess of their power by the 
directors or officers of a private corporation. 
The views of text writers and courts do not 
agree in all points, and the circumstances 
of an improper bond issue are capable of so 
many variations that it is difficult to lay 
down any strict rules. There is again, on 
this subject a difference between municipal 
and private corporation bonds, and a some- 
what more strict rule is applied to the former. 
It is agreed that where there is no authority 
for an issue of municipal bonds that the 
holder, however full of good faith, is not 
protected, and the bonds are void in all 
hands.* 

Nor can the issue of such bonds give any 
right to the holder on the ground of estoppel. 
“The decision and certificate of the officers 
of a municipality do not bind the latter, ex- 
cept as to those matters which are within 
the jurisdiction conferred on them. Officers 
never have implied authority to bind the 


32 Daniel on Negotiable Instruments, sec. 1502; 
Simonton on Municipal Bonds (1896), sec. 124. 





16 


municipality by their recital concerning mat- 
ters of law, or facts which persons dealing 
with them must, according to the general 
rules of law, ascertain at their peril. Persons 
purchasing the bonds of a municipality must 
at their peril, ascertain the laws of the State 
which created it, and must see that the bonds 
are regular on their face.”” 

Where there is power to issue, ‘he bona 
fide purchaser is usually protected, even if 
the issue were irregular and improper. It 
has been held that a bona fide purchaser was 
protected where a confirmatory vote had not 
been passed by a town meeting, as required 
by the statute that authorized the issue.* 

Holdings of this kind rest on the doctrine 
of estoppel, and recitals in the bonds are con- 
sidered to work an estoppel when made by 
authorized officers.* 

On this principle a recital may estop a 
town to protest that it has issued in excess 
of statutory authority.* 

Records of proceedings of the town, or 
other matters, as payment of interest, may 
also constitute an estoppel in all cases except 
where there is no power at all to issue. 

In general the rule would seem to be the 
same in regard to private corporations. 
Where there is no power, express or im- 
plied, the act of the directors cannot be made 
obligatory on the corporation, but courts are 
more ready to find an estoppel in such a case 
than where a municipality is concerned, and 
in some instances have gone far in upholding 
improper issues. Thus, in State 7. Cobb, 64 
Ala. 127, the State endorsed bonds of a rail- 
road, and they were then issued fraudulent- 
ly. It was held that a bona fide purchaser 
obtained a title good both as against the 
A case showing 4 


Pfister, 82 


State and the railroad. 
similar doctrine is Hinckley v. 
*2 Morawetz on Private Corporations (1886), sec 614. 
* Bank of Toledo 7. 
U. S. 608. 
* Harris on Municipal Bonds, p. 173. 


Porter Township Trustees, 110 


‘Marcy v. Oswego, 92 U. S. 637. 
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Wis. 64, where the corporation had pledged 
its bonds in violation of a statute. It was 
held that there could be no action in equity 
for surrender and cancellation, without first 
tendering the amount due to the pledgee. 
It would seem that in nearly all cases where 
there has been an wiltra vires issue, or dealing 
with the bonds, save where there was no au- 
thority, that the bona fide purchaser is pro- 
tected. 

The bona fide holder of a negotiable bond 
is not bound by equities that would cloud 
the title of a prior holder, nor is he affected 
by the doctrine of /is pendens. He is not 
chargeable with constructive notice of any 
suit in equity, action at law, or any decree or 
judgment rendered in them.® 

Actual notice is required to harm his title, 
and this doctrine has been widely extended. 
It has been held even in the case of a pur- 
chaser after judgment in an action in which 
the bonds were declared void.* 

A forged bond is not the bond of the al- 
Cases 
of hardship for the holder may arise, but he 
is not protected by the rules of negotiability. 


leged obligor, and he is not bound. 


There has been no fault or representation by 
the maker, and the holder must bear the loss. 
Illustrations of this are found where the in- 
strument is incomplete, and filled in by the 
thief,’ or where the seal of corporation is 
forged by the thief, and afterward the bonds 
come to a bona fide purchaser.* 

Some of the most important questions 
arise where the bonds were properly issued, 
and affected by no adverse claims, but where 
they have been subjected to some improper 
treatment or some casualty has occurred. 
A not infrequent occurrence, is the destruc- 
tion of bonds by fire, or in some other way 
the can definitely be 

It is necessary in such a case to 


where destruction 


proved. 


‘Scotland County v. Hill, 132 U. S. 107. 
° Stewart v. Lansing, 104 U. S. 505. 
7 Ledwick v. McKim, 53 N. Y. 307. 


Maas v. Railioad, 11 Hun. (N. Y.) 8. 
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protect the obligor from possible double lia- 


bility, and to allow the right owner of the | 


destroyed securities to obtain duplicates, 
and to collect his claim. In some States there 


are statutes providing that new negotiable 


instruments will be issued to replace the old 
upon the provision of proper indemnity.’ 

Such statutes are not frequent, and the 
Revised Laws of Massachusetts do not ap- 
pear to provide for this. Law or equity, how- 
ever, will usually give right to a new instru- 
ment, but there must generally be a tender 
of indemnity before issue of a new instru- 
ment, or payment of the old.” 

Daniel (2 Negotiable Ins., 5th Ed., sec. 
1482) says that indemnity is dispensed with 
in case the instrument is clearly proved to 
have been destroyed, but there are a num- 
ber of cases which require indemnity under 
these circumstances. These statutes and de- 
cisions generally cover cases of destroyed 
bonds, and vary in their provisions. Fre- 
quently it is troublesome to prove loss, and 
the obtaining of duplicates is attended with 
much difficulty, so that the holder of the or- 
dinary negotiable bond is poorly protected 
where the bonds are destroyed. 

In carrying bonds to and from places of 
deposit, in dealing with them in order to 
cut the coupons, and under many other cir- 
cumstances, there is danger of casual loss 
of the instrument. The bonds being nego- 
tiable, the finder, although he has not proper 
title, will have a prima facie title, which will 
frequently be impossible to disprove. Fre- 
quently a holder has no record to show 


ownership, and the bond itself being payable | 


to bearer, the true owner will have little 
chance of recovery. 
lost property to an innocent purchaser, such 
purchaser can hold it against everyone, al- 


* Annotated Code of Mississippi, sec. 3512; Revised 
Statutes of the United States, sec. 3702. 


? Almy v. Reed, 10 Cush. 421. 


If the finder sells the | 


though he obtained it direct from the 
finder.® 

As in case of destroyed bonds, the statutes 
make scant provision for the issue.of new in- 
struments. In most cases, however, new 
bonds may be obtained, on payment of a 
heavy indemnity. The owner of the lost bond 
is protected, after much trouble, only if the 
bond he has jost has come into the hands of 
an honest finder who returns it and does not 
sell to a purchaser without notice. 

The law is very much the same where 
bonds have been stolen, and on this question 
there have been many decisions. The almost 
uniform holding is that the innocent holder, 
though a direct purchaser from the thief, ob- 
tains full title.* 

Any other decision, says Chief Justice 
Beasley (City of Elizabeth v. Force, 29 N. 
J. Eq. 587, at 580) would be “greatly in- 
consistent with the legal principle that gives 
untrammeled negotiability to instruments of 
this kind.” This rule holds good even if 
the number of the bond has been altered by 
the thief.® 

There is no way the owner of a stolen 
bond can help himself, except by bringing 
notice to the purchaser, and this is a difficult 
thing to do,° for it is generally held that giv- 
ing notice of the theft by publication will not 
of itself deprive the innocent holder of his 
right to recover.’ 

After actual knowledge of such a notice, 
it is the duty of bankers and others pur- 
chasing bonds, to keep a record of the stolen 
bonds,’ and look out for them; but it is not the 
duty of a person to look in the newspaper for 
notices of stolen bonds.® 

3 Simonton on Municipal Bonds (1896), sec. 124a. 

4Ditch v. Western National Bank, 79 Md. 192; 
Spooner v7. Holmes, 102 Mass. 502; Dutchess Co. Mut. 
Ins. Co. v. Hatchfield, 73 N. Y. 226; Note and Athori- 
ties, 29 N. J. Eq. 587. 

5 Commonwealth v. Savings Bank, 98 Mass. 12; Mor- 
gan v. United States, 113 U. S., 476. 

&2 Daniel on Negotiable Instruments, sec. 1462. 

7 Murray v. Lardner, 2 Wall. 110. 


8 Vermilye v. Adams Express Company, 21 Wall. 138. 
9 Venables v. Baring (1892), 3 Ch. 527. 








18 


It is hard to prove a case of constructive 
notice. Even in a case where the corners 
of the bonds had been burned, it was held 
that this circumstance did not impose a duty 
of inquiry upon the bank.' 

The general effect of negotiability is to 
give perfect title to the actual bona fide holder 
of bonds. There are some exceptions, as 
where the bonds were forged, or where pow- 
er to issue was lacking, but in the main the 
bona fide purchaser is fully protected. This 
same quality of negotiability, therefore, fre- 
quently results in loss to the true owner, 
who by mischance has ceased to hold the 
bonds. The cases cited above show that the 
owner of lost or stolen bonds, has no pro- 
tection, save the futile one of giving actual 
notice to all purchasers. The owner of bonds 
that have been destroyed has great difficulty 
in getting duplicates of his lost property. 
For the person who holds bonds as an in- 
vestment, or as trustee for others, this is a 
particularly unfortunate condition, and 
registration has been provided to meet the 
defects that necessarily attend negotiability. 
Before examining the effects of registration 
in the before considered circumstances, and 
its possible effect in other conditions that 
concern bonds, it will be well to see precise- 
lv what registration is, and how it is effect- 
uated. 

A registered bond is defined by Cook in 
his book on corporations, as “one whose 
negotiability is temporarily withdrawn by a 
writing on the bond that it belongs to a 
specified person, and by a registry to that 
effect at an office specified by the company.” 
(1 Cook on Corporations, sec. 14.) There 
is a class of State and municipal bonds that 
are by the terms of the law that authorizes 
them required to be registered with some 
one of the executive departments of the 
State or municipality before they are issued 


or negotiated.? This registration is a con- 


‘Manhattan Savings Institution v7. New York Na- 


tional Exchange Bank, 170 N. Y. 58. 
2 Dillon on Municipal Bonds, sec. 543. 





The Green Bag. 


dition precedent to their validity. These are 
referred to as registered bonds, and this term 
has been applied to other forms of securities, 
but this discussion will deal only with that 
class of bonds which when properly issued 
are negotiable, and whose negotiability is cut 
off by registration. 

There usually appears on the back of a 
bond capable of registration, some form like 
this: “No writing on this bond except by an 
officer of this company,” with spaces in which 
the date of registry, the name of the person 
in whose name the bond is registered, and 
the signature of the treasurer or transfer 
officer, may be filled in. 

This form is of almost invariable use to- 
day. These blanks are filled in by the proper 
officers, and entry made in the registry books 
of the municipality or corporation issuing 
the bonds, or in the books of some company 
that acts as agent in all the transfer busi- 
It 


since 


ness of such municipality or corporation. 
is a matter of frequent occurrence, 
transfer, payment of interest, efc., have be- 
come so great in volume, for companies to 
devote themselves entirely to this work, 
and thus relieve the maker of the bonds. 

Formerly, it was the custom with some 
corporations to register the coupons as well 
as the bonds, but this was attended by much 
inconvenience, and is now of infrequent oc- 
currence. The United States Government 
employs a system that practically registers 
the coupons as well as the bonds, when it is- 
sues a certificate of ownership in exchange 
for the bond and attached coupons, and pays 
the interest thereafter by treasury check. 
These certificates are transferable before a 
designated officer of the treasury, or one of 
the national banks. 

Before noting the effect of registration in 
special circumstances, as loss by fire or theft, 
it is necessary to consider the general re- 


sults of registration. Simonton, in his 
treatise on Municipal Bonds, says: “Some- 


times the ordinary negotiable bond has 
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printed upon it blanks, to be filled in by the 
municipal authorities, so as to render the 
bond a registered one, at the request of the 
holder. Just what effect this mode of regis- 
tration would have upon the rights of a 
bona fide holder has not been, so far as the 
writer knows, decided, but he is of the 
opinion that the registration, since the fact 
would appear on the bond, would be notice 
to all purchasers.” (Simonton, Municipal 
Bonds, sec. 1115). This refers to municipal 
bonds, but the same is true of private 
bonds. While there are not 
involving the point of 


corporation 
many decisions 
registry, it seems that the learned writer 
is correct, and that this form of regis- 
try gives to a bond the full effect of a 
bond originally issued as registered and non- 
negotiable. Not only is such bond not 
negotiable, but it can usually be validly 
transferred only on the books of the corpor- 
ation issuing it or by its transfer agent.’ 

Registration further has the effect of sub- 
jecting the bond to the claims of third 
parties. The purchaser of a registered bond 
takes it subject to all the equities against 
prior holders.* 

Registered bonds are likewise subject to 
the results of the doctrine of /is pendens, and 
the subsequent holder takes subject to all 
prior judgments and attachments. The 
negotiability of bonds, as of other negotiable 
instruments, may be destroyed by extran- 
eous stipulations in it, but it is to be noted 
that a provision in a bond by which it may 
be registered does not of itself have this 
effect. 
that the bond loses its negotiable character.* 

It is also to ‘be noted that a registered 
bond may be made negotiable by filling up 


It is only upon exercise of the power 


'Scollans v. Rollins, 173 Ma s. 275 /originally regis- 
tered bonds); Lewis on Bonds ani Stocks, 158. 

? Cronin v. Patrick Company, 4 Ilughcs 428 (U. S. 
Circuit Court.) 

3 Jones on Corpora’e Bonds an?’ Mortgages, sec. 192; 
Savannah and M. Railroad 7. L. nca te”, 62 Ala., 555. 


the form on the back with the name of the 
assignee in blank, if such transaction is prop- 
eriy entered on the books of the company. 


Such are the general effects of registra- 
tion. In certain specific cases, registration 
has a very beneficial effect for the person 
entitled to the bond. A conspicuous in- 
stance of this is where the registered bond is 
It has been pointed out that in 
such case the holder of a negotiable bond is 
put to great inconvenience to gain inade- 
Although there are cases 
where a duplicate for a registered bond that 
has been destroyed is refused by the court,* 
it is the general rule by decision and statute, 
that a duplicate will be issued without such 
strict proof of loss as it required where the 
bond is negotiable, and frequently without 
the requirement of any indemnity bond.® 

The Revised Statutes of the United States 
provide for an indemnity bond of twice the 
value of the principal and future interest of 
the destroved bond, if negotiable, while if the 


destroyed. 


quate protection. 


bond destroyed is registered, the penal sum 
of the indemnity bond is required to be only 
equal to the amount of the missing bond 
and the interest.' 

Where registered coupon railroad bonds 
were destroyed by the burning of a steam- 
ship, the railroad was forced to issue dupli- 
cates in the absence of statute, upon the giv- 
ing of an indemnity bond only a little greater 
than the value of the destroyed bonds.’ 

In the case of loss, or theft, of registered 
bonds, the owner of the bonds is fully pro- 
tected in his title. It is of no value in the 
hands of the finder or thief, and he cannot 
sell it. The purchaser cannot recover on it, 
The owner re- 
tains title precisely as he does in any case 


because it is not negotiable. 


“ Hoddy 7. Hoard, 2 Ind. (Carter), 474. 
° Nagel v. Mignot, 8 Mart., 488. 
® Revised Statutes of United States, secs 3702-5. 


7 Rogers vz. 
CN. Vj, 283. 


Chicago, etc., Railroad, 6 Abb. N. Cas. 
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where his horse or other personal property | 
is stolen.? 

Another result of registration, that is at- 
tended with very practical benefits, is the fact 
that the holder of the bond is known, and 
can be notified of any important issue that 
arises in connection with the bonds. It may 
be that the holder is a proper party to a suit 
to test the validity of the issue, or is offered 
an advantageous option of exchange or re- 
demption. It frequently happens that bonds 
are recalled by the company. The corpora- 
tion, by a reserved right, chooses certain 
bonds that it is privileged to redeem on a 
certain set day. It gives notice that on that 
day the principal and interest will be paid, 
and thereafter no interest can be reckoned on 
the bond. The holder of a negotiable bond 
must rely on general notice of this, and it 
frequently happens that by not knowing of 
the call, he loses several months’ interest. 
This danger is avoided by registry, for it is 
a frequent practice, and one which is coming 
more and more into favor, to notify the regis- 
tered holder personally. Another result 
from this knowledge of the owner is the 
more ready detection of a thief or finder who 
attempts to collect the coupons, which are 
not themselves registered. 

These are the obvious benefits of regis- 
tration. There are many speculative advan- 
tages that may be suggested. 

A negotiable county bond, that has been 
paid and cancelled, and then fraudulently 
taken from the files and put in circulation, 
has been held invalid even in the hands of a 
bona fide purchaser.” 

Suppose such bona fide purchaser took the 
bond to the proper officer and had it regis- 
tered in his name, and then sold it. Might 
it not be urged that the registration would 
operate as a recital by the registration officer 
that would act as an estoppel to keep the 


1 Simonton on Municipal Bonds, sec. 115. 


2 Richardson zv. Marshall, 100 Tenn., 346. 





county from denying the validity of the bond? 
If the bond bore no notice of cancellation, 
this would clearly seem to be the result. 
In some places there are statutes providing 
for the fulfilment of certain formalities be- 
fore bond issues by a municipality are valid. 
There is a Missouri statute of this sort, 
passed in 1872. It has been held that where 
bonds are fraudulently antedated to evade 
this statute, the bona fide purchaser was not 
protected.* 


If one of these bonds were later registered 
by the proper offices, could the maker then 
deny its validity? Bonds that have been 
materially altered are not collectable by a 
bona fide purchaser. Suppose they are regis- 
tered after such alteration. Does not the 
corporation by the registration assert that 
the bonds are the property of the person in 
whose name theyare registered, and that such 
person has good title to the bonds? It would 
seem that in many cases a valid estoppel 
could be claimed to secure recovery on 
bonds otherwise not collectable. 

There are weighty objections to registra- 
tion, for registered bonds are subject to 
equities and to the application of the doc- 
trine of /is pendens. Furthermore, the fact 
of registration is often a hindrance to speedy 
disposition that sometimes interferes with a 
profitable sale, or causes a diminution in 
the market value. Where bonds are regis- 
tered in the names of several trustees, it fre- 
quently is difficult to secure a transfer. Ext 
amples of this are where the trustees reside 
in different States, or where one of them 
is out of the country. When compared, 
however, with the security and protection 
afforded by registration, it is submitted that 
the balance is in favor of registration, and 
that in the majority of cases it will prove a 
valuable right to the holder of negotiable 
bonds. 


3Anthony zv. County of Jasper, 1o1 U. S., 693 
(1879.) 
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A CURIOUS CONNECTICUT TOBACCO LAW. 
By JosppH M. SULLIvaN, 


Of the Boston Bar. 


[* the code of laws passed by the towns of 
Windsor, Hartford and Wethersfield in the 
years 1638-9, may be found the following on 
tobacco chewing: “For asmuch as it is ob- 
served that many abuses are crept in, and 
committed by the frequent taking of tobac- 
ko. ‘It is ordered by the authority of this 
court that no person under the age of 
twenty-one years, nor any others that hath 
not already accustomed himselfe to the use 
thereof, shall take any tobacko until hee hath 
bought a certificate under the hands of some 
one who are approved for knowledge and 
skill in physicks, that is useful for him, and 
also that hee hath received a lycense from 
the courts for the same. And for the regu- 
lating of those, who either by theire former 
taking it, have, to theire own apprehensions, 
made it necessary to them, or ‘upon due ad- 
vice, are persuaded to the use thereof.—It is 
ordered that no man within this colonye, 
after the publication hereof, shall take any 
tobacko publiquely, in the streets, highways, 
or any barn-yardes, or upon training days, 
in any open places, under the penalty of six 
pence for each offence against this order, in 
any of the particulars thereof, to bee paid 
without gainsaying, uppon conviction by 
the testimony of one witness, that is, with- 
out just exception, before any one magis- 
trate. And the constables in the several 
towns are required to make presentment to 
each particular courte, of such as they do un- 





derstand, and can convict to be trangressors 
of this order.” 

The weed found in Daniel Webster an 
ardent champion and enthusiastic advocate. 
He found in its fragrant fumes a solace from 
care, and a haven of rest from the troubles 
and anxieties which are incident to the con- 
duct and trial of law suits. In his early days 
he wrote thus concerning the good qualities 
of the weed: 

“IT have engaged a new auxiliary to sup- 
port me under mortification; it is tobacco. 
Since using this great Catholicon, I suspect 
that Cato and John Rogers were not unac- 
quainted with the virtues of the goodly leaf; 
else whence derived they this firmness? Oh, 
tobacco, how many hearts has: thou saved 
from the destructions of coquetry! How 
many throats of bankrupts hast thou pre- 
served from their own pen-knives! 


“Come then, tobacco, new found friend, 
Come, and thy suppliant attend. 

In each dull, lonely hour; 

And though misfortunes lie around, 
Thicker than hailstones on the ground, 

I'l] rest upon thy power; 

Then, while the coxcomb, pert and proud, 
The politician, learned and loud, 

Keep one eternal clack, 

I’ll tread where silent nature smiles 


‘Where solitude our woes heguiles 


And chew thee, dear toback.” 


: 
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THE JUDICIAL HISTORY OF INDIVIDUAL LIBERTY. 


I. 


By VAN VECHTEN VEEDER, 
Of the New York Bar. 


HE bili of rights comprised in the first 
ten amendments to the Constitution of 

the United States is a tribute to the conserva- 
tive instincts of a people who had watched 
the development of freedom as is slowly 
broadened out from precedent to precedent. 
In the constitution and distribution of gov- 
ernmental powers the founders followed, toa 
large extent, ideas which had been proved by 
experience. In their method of protecting 
individual liberty, however, they adopted a 
new and untried experiment. More than a 
century and a half earlier Lord Coke had 
sought to adjust the balance between King 
and Parliament by interposing the Judiciary 
as an arbiter. This plan was rejected; and 
after the ensuing civil war and revolution 
Parliament emerged in full possession of the 
unlimited power which had for centuries 
been claimed by the crown. Chatham de- 
livered the highest possible eulogy upon the 
3ritish constitution when he said: “The 
poorest man may, in his cottage, bid de- 
fiance to all the force of the crown; it may be 
frail, its roof may shake, the wind may 
blow through it; the storm may enter, the 
rain may enter, but the King of England 
cannot enter; all his forces dare not cross 
the threshold of the ruined tenement.” He 
could not go further and say that the Par- 
liament might not enter; and to this day 
Parliament remains supreme. It remained 
for the founders of our institutions to pro- 
tect the fundamental personal rights of the 
citizen, not only from abuse by govern- 
mental power, but against the passions of the 
people themselves. The framers of the Fed- 
eral Constitution had for a iong time been 
absorbed in considering the arbitrary en- 
croachments of Crown and Parliament upon 


the liberty of the subject,» and were in 
substantial agreement upon the individual 
immunities necessary to the enjoyment 
of the inalienable rights of life, liberty, and 
the pursuit of happiness—freedom of the 
person, equality before the law, security of 
private property, freedom of opinion and its 
expression, and freedom of conscience. 
When, therefore, they had drawn up the Fed- 
eral Constitution, although all interference 
within this sacred domain had already been 
prohibited to the States, and notwithstanding 
that specific provisions had in many in- 
stances been inserted in the body of the in- 
strument, the people looked upon this fea- 
ture of their work as a matter of such vital 
import that they demanded, as an additional 
precaution, that the limitations upon Federal 
power should be express, for fear that they 
might not be implied. The provisions of this 
bill of rights are brief and colorless—a mere 
skeleton of personal rights. But back of 





every one of the rights thus enumerated lies 
a long, eventful and absorbing story of 
struggle with arbitrary power. It may, 
therefore, be of interest to review this story 
in so far as it is recorded in the State trials 
of England.’ 

'See Ex parte Bain, 121 U. S. 12, per Miller J. 


*The great collection of the English State Trials, 
commonly associated with the name of Howell, begins 
with the trial of Thomas Becket, in 1163. But the first 
volume, which extends to the seventeenth century, is 
mostly made up of brief extracts from old chronicles. 
It is not until after the middle of the sixteenth century 
that we begin to get anything like an accurate report. 
The reign of James I. is covered by volume 2; of Charles 
I., by volume three and part of four; the Common- 
wealth, by part of four and five; while the twenty-eight 
years from the Restoration to the Revolution require 
seven volumes. From about 1680 we have full and 
accurate reports of the actual proceedings. Including 
the new series, from 1820 to 1858, the State Trials com- 
prise forty-two volumes, and contain the record of over 
nine hundred trials. 
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It is obviously impossible to cover fully so 
great a subject within the limits of a series of 
magazine articles; but by confining attention 
mainly to cases in which the conflict between 
the sovereign and the subject has been fought 
out in trials for treason and sedition and 
criminal libel, it will be possible, by con- 
fining explanatory matter and comment 





Liberty of opinion is the last and best fruit 
of just government. “Other liberties,” as 
Erskine said in deferce of Thomas Paine, 
“are held under governments, but the liberty 
of opinion keeps governments themselves in 
due subjection fo their duties. This has pro- 
duced the martyrdom of truth in every age; 
and the world has only been purged from 
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within narrow limits, to glance at the lead- 
ing cases during the last four centuries. The 
sketch will be continued beyond the adop- 
tion of the Federal Constitution on account 
of the intrinsic interest of the later trials, and 
their instructive lessons in dealing with con- 
ditions which still prevail. 





ignorance with the innocent blood of those 
who have enlightened it.” Milton truly said 
that it is not to be supposed that no griev- 
ance should arise in the commonwealth; “but 
when complaints are freely heard, deeply 
considered, and speedily reformed, then is the 
utmost bound of civil liberty attained that 
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wise men look for.” In tracing the develop- 
ment of this great consummation in Eng- 
land the subject naturally falls into three divi- 
sions. During the first period, from Tudor 
times to the Revolution of 1688, treason was 
applied alike to enmity and to criticism. 
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dom of expression. The second period ex- 


tends from the Revolution of 1688 to the out- 
break of the French Revolution, which was 
contemporary with the establishment of the 
Constitution of the United States. With the 
overthrow of the Stuarts there came an im- 
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Whether by impeachment, by trial through 
legal forms, or by summary act of attainder, 
the penalty of disfavor was death. As long 
as the royal censorship of the press existed 
there could obviously be no occasion for the 
discussion of the doctrine and limits of free- 





mediate change in the spirit of the adminis- 
tration of the criminal law. Good judges 
succeeded bad ones, and the barbarities of 
trial procedure were materially ameliorated. 
But the traditions of centuries of absolutism 
died slowly, and it was not until the close of 
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this period that the vicious doctrine of con- 
structive treason was successfully attacked. 
During this period the press, relieved of its 
fetters, made great strides in development. 
Its freedom was restrained, however, by doc- 
trines inherited from the Star Chamber, and 
by oppressive stamp taxes. Toward the close 
of the period, when the people, deprived of 
representation in a corrupt Parliament, 
turned to the press as a means of combating 
the arbitrary designs of George IIL., the issue 
between individual liberty and arbitrary 
power was squarely raised. In the contest 
which ensued, the courage of John Wiikes, 
the brilliant advocacy of Erskine, and the 
statesmanship of Fox and Camden in the 
But the 
progress thus made was soon arrested by the 


cause of freedom were victorious. 


revolutionary excesses on the continent of 
Europe, which marks the beginning of a third 
period. During this period the government 
in alarm adopted every possible method of 
repression. This reaction was a severe blow 
to popular rights. Public opinion was begin- 
ning to supply through new channels the de 
fects of narrow representation. Public meet- 
ings and popular organization for correspon- 
dence and concerted action were supplement- 
But all these 


peaceable avenues of public opinion were now 


ing the influence of the press. 
closed. The inevitable effect was to foster 
secret conspiracy and to invite open violence. 
At three crises in English affairs, in 1792, in 
1816, and finally in the Chartist agitation near 
the middle of the century, we are furnishe: 
with instructive lessons in the futility end 
impolicy of attempting to suppress open dis- 
cussion of public grievances. 


FROM 1500 TO 1688. 


3y way of introduction to the treason trials 
of the first period, it may be well to refer 
briefly at the history of the law with respect 
to treason. In early ‘times the king, like the 
ordinary freeman, came within the schedule 
of tariffs by which the value of human life 
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was measured. But as the king’s person, like 
the king’s peace, developed in importance 
with the growth of the royal power, offenses 
against the king’s person were at length pun- 
ished by death. This was the starting point 
of the law of treason. The forfeitures result- 
ing from cases of treason furnished an induce- 
ment to extend the law, and in 1348 
it was applied in Sir John Gerbage’s case to 
an act of highway robbery. The vague and 
undefined state of the law finally led to the 
enactment in 1352 of the Statute of Treasons 
of Edward III., which continued for cen- 
turies to be the fundamental statement of the 
English law of treason. But the limited scope 
of this act soon became apparent. While it 
sufficiently protected the personal security of 
the king, no provision was made for political 
conspiracy, short of open war, to depose the 
king, or for violence which did not amount 
to levying war. These omissions were sup- 
plied in various ways. Bills of attainder were 
used at an early date. 
sorted to additional legislation; under Henry 
VIII. alone nine acts creating new treasons 
But the favorite resort was to 
with 


The Tudor kings re- 


were adopted. 
judicial construction, in accordance 
which “imagining the king’s death” was held 
include an intention of anything whatever 
which, under any circumstances, might pos- 
sibly have a tendency, however remote, to 
expose the king to personal danger, or to the 
forcible deprivation of any part of the author- 
ity incidental to his station. Hence words 
spoken or written were, in certain cases, held 
to be overt acts. The term, “levying war,” 
was given a similarly sweeping construction. 
The levying might, of course, be directly 
against the king’s person; or it might be 


The 


true criterion as to whether an unlawful as- 


constructive, against his government. 


semblage amounts to levying war undoubt- 
edly is, with what purpose or intent did the 
parties assemble? For, to constitute treason, 
the object must be to effect by force some- 
thing of public and general concern; acts of 
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private redress do not come within the term. 
Acting upon this logical distinction between 
general and particular purposes, but regard- 
less of the fact that in a majority of cases 
there was an entire absence of any intention 
either to depose the sovereign or subvert his 
government, the judges held trifling insur- 





heirs, etc., and should express or declare such 
intention by publishing any printing or 
writing or by any overt act or deed, such per- 
son was guilty of treason. The act further 
declared that it should also be treason to 
compass or intend (such intention being ex- 
pressed by writing, print or overt act) to 


rections for the purpose of destroying all | depose the king, or to levy war within the 
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brothels, or pulling down all dissenting meet- 
ing houses, or to redress real or imaginary 
national grievances in which the insurgents 
had no special interest, were constructive 
levyings of war within the statute. Finally 
by the statute of 57 George III., c. 6, it was 
declared that if any person should within the 
realm or without, compass or intend death 
or bodily harm or restraint of the king, his 








realm in order by force to compel him to 
change his measures or counsels, or to over- 
come either house of Parliament, or to invite 
foreign invasion. Neither under this act, 
however, nor under any judicial construction, 
were spoken words, as distinguished from 
words written or published, held to amount 
to overt acts of treason, unless the words 
were direct counsellings in furtherance of 
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treasonable designs actually under way. 
Thus the treason law stood until 1848, when 
by the Treason-Felony act (11 and 12 Vict., 
c. 12), the portion of the statute of George 
III. not relating to the king’s person was 
repealed, and the offenses therein enumer- 
ated were made felonies; but “open and ad- 


The Green Bag. 








State trials prior to the Revolution of 1688 
generally began with the examination of the 
prisoner by the Privy Council. At the trial 
the crown lawyers opened the charges, 
which the prisoner answered as best he 
could. Every allegation of the prosecutors 
was in effect a question to the prisoner, and 


SIR§THOMAS , MORE. 


vised speaking’ was added to the other 
modes of compassing treason. 

A word may also be added concerning 
procedure. Without distinguishing the spe- 
cial characteristics of the various tribunals— 
the Court of King’s Bench, the Star Cham- 
ber, the Court of High Commission, and the 


High Court of Parliament—the procedure in 





the trial was in fact a running argument be- 
tween the prisoner and the counsel for the 
crown, in which the judges occasionally par- 
ticipated. The proof usually consisted of 
depositions, confessions of accomplices, and 
the like. In conclusion the judges repeated 
the discussion to the jury. In the greatest 
crimes, involving life or death, the prisoner 
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was not allowed counsel. He was denied the 
sight of his indictment, and was often igno- 
rant of the charges against him until he wes 
arraigned at the bar. He had no power to 
compel the attendance of witnesses in his be- 
half, and if they appeared voluntarily they 
could not be sworn. The juries were selected 
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had hitherto stood between the Crown and . 


the people. Over their graves the Tudors 
erected an absolute monarchy. Under the 
comparative peace and security which the 
power of the Tudors insured, the spirit of 
the nation was complaisant of wrongs which 
did not touch the masses, and the carnival of 





THOMAS CROMWELL, 


EARL OF ESSEX. 


by sheriffs whom the crown had named. With | judicial murder which reigned in court 


all these odds against him, the prisoner was 
required to battle for his life with an array 
of experienced and unprincipled lawyers, and 
generally against an obsequious and corrupt 
bench. 

The wars of the Roses practically exter- 
minated the power of the great barons who 





circles proceeded without serious public pro- 
test or alarm. 

The judicial murder of Empson and Dud- 
ley (1 St. Tr. 283), with which the reign of 
Henry VIII. opened, might be palliated by 
their offenses in the preceding reign; but the 
death of Suffolk and of Buckingham (1 St. 
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Tr. 287) was due simply to the fact that they 
were among the remnants of the old nobility, 
whom it was Wolsey’s policy to exterminate. 
Buckingham was condemned upon the testi- 
mony of discharged servants, who had been 
kept in confinement, with death and the rack 
staring them in the face. At last in the 
course of retribution Wolsey himself fell. He 
might truly say that had he served God as 
diligently as he had served the king he would 
not have been given over in his gray hairs. 
Although Wolsey was far surpassed in 
iniquity by some of his successors in power, 
he received, as he confessed, his “just re- 
ward.” 

Anne Boleyn was murdered by a tribunal 
presided over by her uncle, the Duke of 
Norfolk; and Henry VIII., under the lead 
of Thomas Cromwell, started out, under the 
guise of reformation in religion, on his 
career of lust, confiscation and murder. 

The martyrdom of More, Fisher and the 
monks of the Charter House (1 St. Tr. 385) 
would alone suffice to bury the reign in in- 
famy. The real crime of Sir Thomas More 
and of Bishop Fisher was that their rectitude 
smote the conscience of the king and his 
guilty paramour. More was guilty of no 
seditious act, nor disloyal word. He and 
Fisher had been sent to the Tower for trea- 
son in not taking the oath as to the Act oi 
Succession. More was willing to swear 
loyalty to the successors of Queen Anne, but 
refused to subscribe to the part of the act 
which declared Henry’s subsequent marriage 
valid. Cromwell and several privy coun- 
cillors examined More in prison, and tried in 
vain to induce him either to own the king’s 
supremacy in direct terms or to deny it. Then 
the venal and lying solicitor-general, Rich, 
sought to trap him in private. The indict- 
ment charged him with refusing to answer 
directly whether he would accept the king as 
head of the church; with having written 
Fisher that “the act of Parliament was like 
a sword with two edges; if a man answered 
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one way it would confound his soul, and if 
the other way, it would confound his body,” 
and with having spoken treasonable words to 
Rich. On his trial the aged chancellor ad- 
mitted that he had disliked the king’s second 
marriage, and had told the king so when 
asked for his opinion. If it was an offense, 
he said, to answer the king truly, he had 
already been punished enough, for he had 
been fifteen months in prison and had lost all 
his estates. He asserted that he had done 
nothing against the act of Parliament; in- 
deed, to avoid offense he had refused to say 
anything about it. Laws cannot punish for 
silence, he claimed; only for words or deeds. 
God alone could judge the secrets of the 
heart. In answer to the lying perversions oj 
Rich, he replied in his dignified and impres- 
sive way: “If I were a man, my lords, that 
had no regard to my oath, I had no occasion 
to be here at this time (as is well known to 
everybody) as a criminal; and if this oath, 
Mr. Rich, which you have taken, be true, 
then I pray I may never see God’s face, 
which, were it otherwise, is an imprecation I 
would not be guilty of to gain the whole 
world.” sut the noble old man’s virtues 
condemned him. 

Bishop Fisher, who was dying in the 
Tower with age and sickness, was trapped by 
Rich into a technical admission of guilt in 
saying that the king neither was nor could 
be supreme head of the church. 

The Abbots who refused to surrender to 
the royal exactions and confiscations were 
exterminated in a manner thus described in 
Cromwell’s notebook: “Jtem—The Abbot of 
Reading to be sent down to be tried and exe- 
cuted at Reading with his accomplices. Item 
—The Abbot of Glaston to be tried at Glas- 
ton and also to be executed there, with his 
accomplices. Jtem—To see that the evidence 
be well sorted and the indictments well 
drawn against the said Abbots and their 
accomplices. /tem—To send Gendon to the 
Tower to be racked.” 
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To further his savage plans and annul the 
last safeguard of liberty, Cromwell had ob- 
tained an opinion from the judges that an act 
of attainder would hold good even though 
the accused had not been heard. Under 
such an act, unheard, Cromwell himself died. 

The murder of the brilliant soldier and 
poet, the Earl of Surrey (1 St. Tr. 451), was 
peculiarly atrocious. The chief proof of Sur- 
rey’s treason was his assuming the arms of 








exceedingly enjoyed and rejoiced of, inso-. 
much as there was in the hall at these words 
‘not guilty’ the greatest shout and cry of joy 
that the like no man living may remember 
that ever he heard.” 

In the short reign of Edward VI., the pro- 
tector, the Duke of Somerset, after putting 
down Seymour’s pretensions, himself suc- 
cumbed. The Duke was condemned on the 
evidence of two servants, who were held in 





LORD CHIEF JUSTICE BROMLEY. 


Edward the Confessor in the wrong quarter 
of his shield. His sister testified against him 
to the effect that he had bade her gain in- 
fluence at court by flirting, like Anne 
Boleyn, with the king. His father, the Duke 
of Norfolk, himself a prisoner, also testified 
against him. 

The remarkable thing about Lord Dacre’s 
case is that it is an instance of an acquittal in 
a treason trial under Henry VIII. “The re- 
sult,” says an old chronicle, “the Commons 





the Tower, and an informer who had to 
swear enough to save his own life. He had 
no opportunity of cross-examining the wit- 
nesses or of explaining their testimony. (See 
Coke’s Inst., iii., 13.) 

The frightful excesses of Mary’s reign have 
justly associated the word bloody with her 
name. law had, of course, nothing to do 
with the martyrdom of Cranmer, Latimer, 
Hooper and Ridley (1 St. Tr. 767). 

A matter of more legal interest is the trial 








The Green Bag. 





of Sir Nicholas Throckmorton in 1554 (1 St. 
Tr. 869). The proposed marriage of Mary 
with Philip aroused great opposition, culmin- 
ating in Wyatt’s rebellion to prevent the mar- 
riage by force. Mary resolved to exterminate 
opposition in her usual bloodthirsty manner. 
Gibbets were erected all over London, and 
the Tower was so full of State prisoners that 
Cranmer, Ridley and Latimer had to be 
crowded into one cell. The rack was freely 
used to extort confessions. 
cruelty which characterized the queen’s ven- 
geance brought about a reaction in Throck- 
morton’s case. Throckmorton did every- 
thing that the other rebels had done, save 
that he did not take the field with them. Yet 
he was acquitted. The report of his trial is 
the first we have that is full enough to give 
a fair idea of the procedure. The evidence 
against him consisted of the reading of al- 
leged confessions wrung from other pris- 
oners, some of whom had been executed. 
Only such parts of Throckmorton’s own 
statement as told against him were read at 
the trial. To his request that the whole state- 
ment might be read, Sergeant Staunford per- 
tinently replied that it would be a waste of 
time. On his request that the treason statute 
of Edward VI., upon which he relied, be read, 
Sir Nicholas Hare, the Master of the Rolls, 
observed that “it appertaineth not for us to 
provide books for you; neither sit we here 
to be taught by you.” Throckmorton de- 
fended himself with presence of mind and 
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with great energy. So warm became the run- 
ning fight between the crown counsel and the 
prisoner that the former appealed to the 
court for protection. “I was never inter- 
rupted thus in my life,” said the attorney- 
general, “nor I never knew any thus suf- 
fered to talk as this prisoner is suffered. 
Some of us will come no more to the bar an 
we be thus handled.” Chief Justice Brom- 
ley finally summed up by reading to the jury 
all the evidence that bore against the pris- 
oner and omitting all the prisoner’s answers 
and explanations. Throckmorton closed 
with an earnest, pathetic address, full of texts. 
The jury returned a verdict of not guilty. 
Thereupon the chief justice said to them, 
“Remember yourselves better; have you con- 
sidered substantially the whole evidence laid 
against the prisoner? The matter doth touch 
the Queen’s highness and yourselves also; 
take good heed what you do.” The jurors 
replied that they had found the prisoner not 
guilty agreeably to their consciences; where- 
upon they were committed to the Tower. 
Eight of their number, who stoutly refused 
to submit, were afterwards taken before the 
Star Chamber and heavily fined. This treat- 
ment evidently had the desired effect, for 
Throckmorton’s brother was tried shortly 
afterwards on the same evidence and con- 
victed. Sir Nicholas, though acquitted, was 


sent back to the Tower on the chief justice’s 
statement that there were other charges 
against him. 
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HARMONY AT LAW. 


By GEORGE 


66 YF you've sed all your goin’ to say, we'll 

set down right here.” This announce- 
ment was made by Lemuel Ryder, attorney- 
at-law, to opposing counsel, Henry Par- 
tridge, in the case of Whitby v. Slocum, 
which was an action of contract wherein the 
said Whitby sought to recover from defend- 
ant, Joel Slocum, forty dollars for gross mis- 
representation of a sorrel horse which said 
Slocum sold one Jonathan Whitby expressly 
with intent to defraud. 

The court-room at Colebrook Junction was 
crowded with anxious spectators eager to 
know just how this much-talked-of case 
would terminate. Trial Justice Hiram 
Thompson was on the bench and said, “D’ yo 
rest, Hennery?” Being given to understand 
that he did, his honor addressed Mr. Ryder 
with, “an’ you sed ez how you wuz through 
Lem;” and without waiting to have this con- 
firmed continued, “Bein’ ez how the two 
learned gentlemen fer the plaintiff an’ defense 
hez got all done talking, I’ll jest take a hand 
in this myself.” Whereupon his honor 
shifted his cud around and wiping his glasses 
said, “Fust thing ter consider in this yere 
case is, ther motive. Ef Joel was out ter 
beat John, wuz it fer pure love of gain or 
was there a motive hitched to it? Joel says 
he hain’t got nothin’ agin John an’ ’twas a fair 
trade. John says ther hoss hed the heaves 
an’ was foundered. Now we all on us know 
what Joel is in a hoss trade, but thet ain’t 
here nor ther; the question is, what wuz his 
motiff ’sides ther money end of it? ’Pears ter 
me ez near ez kin be found aout thet Joel 
an’ John warn’t on speakin’ terms fer quite 
a spell afore this hoss trade. Then we find 
John goin’ ter law an’ tryin’ ter mek Joel 
pay forty dollars fer misrepresentin’ a sorrel 
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hoss. This wuz what might be called a blood 
trade, ef John hed got the better of Joel he’d 
a been satisfied, but Joel beat John so John 
hollers fer the law on et. Well, comin’ ter 
the motiff, strikes me thet ’bout three year 
ago or mebbe it wor three year an’ a half, 
anyhow et wuz ’bout the time Joe Springer 
put ther new sills under his silo, John wuz 
helpin’ me cut my fodder corn et the time, 
an’ one mornin’ long bout sun up John druv 
over and sed thet Joel’s folks wuz down with 
ther whoopin’ cough and that he an’ Suse 
Ann wuz goin’ to tend out on ’em. Well, et 
’pears thet John an’ his women folks mixed 
up a sort of soothing syrup by mistake and 
give et ter Joel an’ his folks, ’fore the doctor 
got there, thet pretty nigh put ’em all out of 
business. Well, ever sense thet time, John 
an’ Joel ain’t sed nothin’ but what wuz bad 
agin one ‘nother. 

“Now it strikes me thet Joel must have 
knowed thet John wuz doin’ the best he 
could, but Joel held that John hed evil in- 
tent. Now this yere tribunal ain’t here to 
duscuss family troubles, but ter say what’s 
the right and wrong of it, so without goin’ 
into ther details of this matter beyond what 
we think justifies the case et hand, the court 
finds that one person should harbour no ill 
will agin’ a neighbor an’ thet Jonathan 
Whitby is guilty of lack of common sense in 
not knowin’ a heevy hoss, an’ also et finds 
thet Joel Slocum is guilty of takin’ advan- 
tage of same an’ orders Joel to pay the cost 
of court an’ ter trade back with John. ’Sides 
this findin’,’ hereupon Judge Thompson 
leaned back and stroked his chin whiskers, 
“this yere court would ask as a pussonel 
favor thet Jonathan an’ Joel shake han’s an’ 
let bygones be bygones.” 
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COURTING AND THE COURTS. 


By ALBERT W. GAINES, 


Of the Chattanooga, Tennessee, Bar. 


T does not occur to young people engaged 
in that most charmingly fascinating oc- 
cupation—courting—generally looked upon 
as an interesting and entertaining pastime, 
that “old father antic, the law,” has anything 
to do with the matter or any right to inter- 
fere—in short, courts are presumed to have 
nothing to do with courting. 
3ut the truth is that, contrary to these pre- 
sumptions, courtship often involves serious 
questions of the law, and, notwithstanding 
the poet’s sentiment that 


“Love rules the Court, the Camp, the Grove, 
And men below, and saints above,” 


Cupid is frequently summoned before The- 
mis to receive the sentence of that stern 
Goddess of Justice. 

If the courtship results in marriage, a pure 
question of fact arises, namely, Is marriage 
But, if the courtship does not 
reach as far as the altar; if, after engagement 
or conduct on the part of one or both of the 
parties from which an engagement may be 


a failure? 


inferred, one or the other breaches the con- 
tract, a liability to the other arises. 

Although in early times in England spe- 
cific performance of a contract to marry was 
decreed by the spiritual courts, compelling 
a celebration in facie ccclesiae, now, since 
Lord Hardwicke’s Act, the only remedy is 
by suit for damages. 

Ever since Margaret Gardyner and her 
daughter, Alice, brought what is reputed to 
have been the first breach of promise suit 
against John Keche of Yppswych, showing 
that he, the said John Keche, had received 
a sum of money on condition of his marry- 
ing the aforesaid Alice, and that he had mar- 
ried Joan Bloys, “ageyne all good reason 


and conscience,’ breach of promise suits 
have been recognized among all English- 
Lord Holt enforced it at 
Common Law, holding that “the wounded 
spirit, the unmerited disgrace, and the prob- 
able solitude, which would be the probable 
consequence of desertion after a long court- 
ship, were considered to be as legitimate 
claims for pecuniary damages as the loss of 
reputation by slander or the wounded pride 
in slight assaults and batteries.” 

These matrimonial contracts are sui gen- 
cris. No grim-visaged lawyer draws up a 
formal contract to be executed; no notary 
pries into the intents and purposes of the 
parties and certifies the same under his offi- 
cial seal; no go-between Pandarus is present 
to hold the hands of Troilus and Cresida and 
solemnly pronounce: 


speaking peoples. 


“A bargain made; seal it, seal it; Ill be the 
witness.” 


No—in the vine-clad arbor, or behind the 
protecting screens of parlor walls, in some 
shady nook, or in the dim moonlight deep 
down some lonely dell, “far sunken from the 
healthy breath of morn and eve’s one star,” 
there these engagements are softly whis- 
pered and the contract sealed with a kiss. 

For these reasons, while the making of the 
contract is a question of proof, it need not 
be proved im totidem verbis, and is often in- 
ferred from the actions, language and con- 
duct of the parties, and it is difficult to tell 
under what circumstances the court would 
be justified in finding that a promise had 
been made. Many a young man, not fatally 
bent on matrimony, would sometimes be 
surprised to find that his language, intended 
only as a compliment to some charming dam- 
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sel, or his conduct, meant solely as an act of 
gallantry, is sufficient in the eyes of the law 
to support proof of a promise to marry. 

In the light of the adjudicated cases, the 
verdict in the famous case of Bardell against 


Pickwick was probably justified. Mrs. Bar- | 


dell’s construction of Mr. Pickwick’s earnest 
question as to whether it would be a greater 
expense, in her opinion, to keep two persons 
than to keep one; the fact that Mr. Pickwick 
asked the plaintiff’s little boy how he would 
like to have another father, coupled with the 
very damaging testimony that Mr. Pickwick 
was discovered supporting the fainting lady 


in his arms, to say nothing of the covert allu- | 


sions, according to Sergeant Buzfuz, veiled 


under those poetic effusions “chops” and | 


“tomato sauce,” made, at least, a prima facie 
case in favor of the plaintiff. 

A gentleman once concluded that it would 
be a very elegant and a very funny thing to 


send to his dulcinea a newspaper article en- | 
titled “Love, the Conqueror,” marking it: | 


“Read this.” The lady did read it, and when 
the funny gentleman declined to marry her, 
she brought suit against him and read the 
article to the jury, who gave her four thou- 
sand dollars damages. 
of Illinois, sustaining the verdict, said: “The 
article may be regarded as the defendant’s 
own letter; it doubtless contained sentiments, 
which he sanctioned, couched in language 
more choice than he could compose. It was 
his appeal for marriage—it foretold in clear 
and emphatic language his object and intent 
in his courtship with her. She doubtless 
placed this construction upon it, as she well 
might do, and laid it aside as a rare treasure.” 

Perhaps there is no more wily suitor than 
the widower. He is no novice, and his ex- 
perience should count for something. But 
that even the widower is not proof against 
folly was proved in a New York case, in 
which it was shown that the widower, a pious 
elder of fifty-three, soon after the death of 
his wife, visited the plaintiff, a maiden lady 
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of thirty, and taking out a memorandum 
book, from which he read, or pretended to 
read, stated in a confidential way, that he had 
noted down some requests made by his wife 
four days before her death; that it was some- 
thing he “could not tell her now,” but that 
she (the maiden lady) “would know some 
day,” darkly hinting, so the lady took it, that 
the deceased wife had requested the forlorn 
widower to lighten his grief by marrying the 
plaintiff. It was proved that after this con- 
fidential talk, there were rides and drives to- 
gether, frequent visits extending till late in 
the evening, and, to cap the climax, the 
widower told the plaintiff that after the lapse 
of a year from the death of his wife (the 
widower’s quarantine, it seems), he intended 
to marry, and he then entered into a minute 
description oi the lady he wanted to marry, 
which description was an exact photograph 
of the plaintiff. While we cannot but admire 
the shrewd diplomacy of this wily widower, 
courting by dark insinuations and covert 
suggestions, and not committing himself by 
an open avowal, yet, as the sequel shows, he 
ran amuck of the doctrine of estoppel. 

The sanctimonious Proteus forgot his 
Julia and found him another sweetheart, and, 
knowing that he had become somewhat in- 
volved in his affair with the plaintiff, and, 
seeming to have some faint notion of the 
legal maxim, Vigilantibus et non dormientibus 
jura subserviunt, he diplomatically undertook 
to checkmate the lady. He told her that he 
did not want her people to think that he was 
paying her the attentions of a lover so soon 
after the death of his wife, and, in order to 
allay that suspicion, he drew up a note, in 
which the plaintiff was made to say that she 
regarded his visits as “simply evidences of 
friendship and nothing more,” and got her 
to sign it. The jury found in her favor and 
the Court of Appeals of New York upheld 
the verdict. 

In a Connecticut case the defendant had 
been heard to remark on his happiness when 
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in plaintiff's company and his utter misery 
unless in her society. The parties had ex- 
changed daguerreotypes, the defendant had 
taught the plaintiff's nephew to call him 
uncle, and had told the plaintiff’s brother-in- 
law that “all the courting was done,” little 
suspecting that the plaintiff would take a 
hand at “courting” in the presence of judge 
and jury. 

The defendant afterward went on a 
voyage, and while on the sea he indited effu- 
sive love letters to the plaintiff, telling her 
how constantly he thought of her while 





awake and how he dreamed of her while | 
asleep, touchingly adding: “While I am | 
tossed to and fro on this wide ocean, I love | 


thee still.” The picture here presented is 


intensely dramatic, and is well calculated to | 


inspire the belief that this was a case of mad 
infatuation. Those who had lived through a 
“tossing to and fro on a wide ocean,” and 
who recall the exact state of their emotions, 


will readily subscribe to the belief that he | 
who can, while the tossing is in active prog- | 


ress, write, “I love thee still,” is more madly 
in love than was ever Romeo or Abelard. 

Yet, notwithstanding all this, this mad 
lover broke off the engagement, thereby 
verifying the poet’s observation that “Men 
have died from time to time and worms 
have eaten them—but not for love.” 

The plaintiff’s “courting” was fully as suc- 


cessful as had been that of the defendant, for 


she recovered a judgment for $1,500. 

In a Vermont case the plaintiff and defend- 
ant were neighbors, and the defendant paid 
neighborly visits to the plaintiff’s family. It 


was shown that these visits were at first to | 


the entire family, and that they were gradu- 


ally narrowed until they were confined to | 


the plaintiff alone. This fact, together with 
the proof that during the periods of the de- 
fendant’s visits lights were frequently seen 


burning in the parlor on Saturday and Sun- | 


day evenings, and some other circumstances, 


led the jury to find for the plaintiff. Just how | 


far the circumstantial evidence of the burn- 
ing lights on Saturday and Sunday nights 
conduced to the verdict, the reported case 
does not state, but it may be safely asserted 
that if the defendant ever runs across those 
poetic lines— 


“How silver-sweet sound lovers’ tongues by 
night, 
Like softest music to attending ears,” 


he will scarcely appreciate the poetic beauty 
of the lines, having, as they naturally would, 
to his “attending ears,” a sort of silvery 
jingle—pitiless reminder of the clinking 
specie paid by him at the instigation of a 
jury. 

A very cruel case occurred in Michigan. 
A man, who, strange to relate, bore the name 
of Constant, while engaged in courting, had 
his financial eye open and borrowed money 
from the lady. On his last visit to her he 
renewed his notes for one and two years, 
and then went off and married the other girl. 
The court held that it was proper to allow 
proof of this money transaction, holding 
that “an engagement broken off suddenly 
and without warning would very naturally 
create more pain and mortification than if 
ended under any other circumstances, and, 
if a jury were to regard this conduct concern- 
ing money matters as calculated, under the 
circumstances, to have caused additional 
grounds of pain or grievance to the defend- 
ant in error, we think they would not be 
violating ordinary probabilities.” 

But slight evidence is necessary to prove 
the lady’s acceptance. This is the law, not 
upon any presumption that ladies generally 
are easily persuaded—perish the thought.— 
but out of due deference to the modesty of 
the sex. 

When we consider the touching delicacy 
of the contractual relation, affecting, as it 
does, the tenderest emotions of the human 
heart, it seems like gross inconsistency that 
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the courts should hold, as they do, that prin- 
ciples of tender do not apply; that it is enough 
without saying obtulit se at all, if the lady is 
semper parata. Coke says it is not to be ex- 
pected that a lady should say to a gentleman: 
“I am ready to marry you; pray, marrv me.” 

Where the defendant asked the hand of 
the lady in the presence of the latter’s 
mother, who consented, and the lady said 
nothing, and the defendant thereupon gently 
took the hand of the mother and touchingly 
said: “Henceforth consider me as your son,” 
it was held sufficient proof of the lady’s con- 
sent; and in a New York case the lady was 
‘permitted to show that she had procured a 
wedding dress and had gone so far as to get 
a wedding cake, as showing her acceptance, 
while in Iowa the plaintiff was allowed to 
prove in support of her acceptance that she 
was making preparation for her marriage 
“piecing quilts and doing fancy work,” and 
that when she heard of defendant’s mar- 
riage, “she hated it awful bad.” 

While the law makes it easy. to prove a 
proposal by the gentleman and equally easy 
to show that the lady accepted, when it 
comes to evidence showing a release on the 
part of the lady, then the proof must be 
strong to sustain the defence. 

In one case a bachelor of fifty-three had 
been paying his respects to a maiden of forty- 
three summers for the unlucky period of 
thirteen years. During all this time she de- 
clared to others that she would never marry 
him and spoke of him in terms of derision 
and contempt. After thirteen vears of court- 
ship, the bachelor summoned sufficient cour- 
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age to propose and was promptly accepted. - 
After the engagement he heard of the double 
dealings of the maid and refused to marry 
her. The court held that it was no defence 
to the action, although it might go in mitiga- 
tion of damages. 

In a Pennsylvania case, the lady wrote the 
defendant a letter in which she said: “I don’t 
want you, for I know that I would have a 
devil’s life of it. If you were any kind of a 
gentleman, you would not act as you have. 
I pray night and day that you may never 
prosper in this world. I just pray for every 
hair in your head to come out.” And yet 
she recovered a judgment for $2,000. 

In looking beneath the surface for the 
reason for this verdict, it is quite evident that 
the jury believed that the lady was goaded 
to desperation by the attentions of her fiancé 
to her rival, and that she did not in fact mean 
to say that she did not want to marry him, 
and did not really desire that he lose all his 
hair, for in her letter she says cruelly of her 
rival: “Well, if I am poor, I do not wear the 
one hat for five or six years, like she does, 
and turn it hind part before, like she does.” 

True it is that “Hell hath no fury like a 
woman scorned.” 

Under the weight of authority, then, if a 
party does not want to find himself, in the 
eyes of the law, an engaged man, he must 
look well to his daily walk and conversation; 
for, if he has so conducted himself as to be 
estopped from denying the engagement, he 
will have a difficult problem to convince a 
judge and jury that the lady has duly re- 
leased him. The maxim applicable seems to 
be caveat amator. 
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AN EXECUTION 


IN JAPAN. 


By ANDREW F. SIBBALD. 


N the month of March, 1874, the last pub- 
lic execution took place in Japan, or at 
any rate in the neighborhood of the capital, 
Tokio, and as | had heard thai it was to be 
the last, 1 determined to witness it, prompted 
it might have been partly by motives of 
morbid curiosity, and partly by a desire to 
see even the ghastly phases of a condition of 
national life which was then being gradually 
swept away forever by the wave of western 
civilization. 

In the above-mentioned year the state of 
law in Japan as regards criminals was very 
much what it was in England during the 
Middle Ages. The sword reigned supreme, 
and an almost invariable accompaniment of 
the sword was torture. The prisons were 
upon earth—foul, over- 
crowded, ill-ventilated, insanitary pest- 
houses, wherein festered without distinction 
of sex or crime every sort and condition of 
malefactor. All this has since been changed; 
even the sword has given way to the garrote, 
whilst torture is unknown, or at any rate 
illegal, the prisons are comparatively humane 
institutions, and the criminal law, which for 
centuries was of one character for the rich 
and another for the poor, has been com- 
pletely reformed on the basis of the principal 
codes of European nations. This eventful 
March morning was cold and bright, and as 
I took my way along the narrow path lead- 
ing up to the fatal plateau of Tobe, I could 
not refrain from drawing a contrast between 
the extreme loveliness of the scene, bright- 
ened by the sunshine of a cloudless blue sky, 
and the awfulness of the spectacle by which 
it was soon to be blurred. Tobe Hill was 
especially beautiful on this bright, fresh 
March morning. Around the space on three 
sides stretched trees and thickets, displaying 
that wealth of variety in shape and color 


veritable hells 


which is so characteristic a feature of 
Japanese woodijand scenery, and broken here 
and there by the red roof of a temple or the 
thatch of a humble cottage. On the four 
sides lay spread out a peerless panorama of 
the Bay of Yedo, with the line of the green 
hills which overlook the house-dotted To- 
caido road trending away into indistinctness 
until they sank to the level of Kawasaki 
Point. 

I have never felt before or since as | felt 
during the long two hours I waited for the 
tragedy to begin; I knew that the sight 
would be a horrible one and that it would 
affect me both mentally and bodily, yet I 
seemed bound to remain by a sort of fascina- 
tion. The native crowd packed closely to- 
gether, swarming on the trees and availing 
themselves of every point of advantage 
seemed to treat the matter as a holiday ex- 
hibition, provided for their entertainment; 
and laughed, chatted and smoked with the 
callous indifference bred by constant famil- 
iarity with such scenes. 

In the middle of an open space some 
twelve yards square were five square holes 
a foot deep, the earth out of which was piled 
into neat heaps in front of each hole, just 
large enough to enable a man to squat on his 
heels. Behind the holes was a pile of coarse 
mats, such as the coolies use for rain coats, 
and near them a couple of pails of water and 
a camp stool, the whole being railed in by 
bamboo posts and cords. 

At nine o’clock a murmur of more than 
usual intensity and unanimity announced the 
approach of some part of the procession, and 
I saw over the heads of the crowd a smal! 
body of officials and coolies coming up the 
pathway from the prison. The first arrival, 
a man attired in a burlesque of the French 
military undress uniform, seemed to be the 
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superintendent of the arrangements, for he 
proceeded to examine closely the holes, and 
the heaps, pointed out where alterations were 
needed, turning over the heap of mats, and 
finally, seated himself on the camp stool in 
the midst of the space, and gazed around at 
the crowd in the full consciousness of being 
for the time one of the most important per- 
sonages in Yokohama. But his supremacy 
at once paled when no less an individual than 
the executioner arrived on the scene. This 
accomplished amidst a silence so absolute 
that I could almost hear my heart beat, the 
great man on the camp-stool rose, and un- 
folding a large document, read in a loud 
voice what I supposed to be a description of 
the crimes foi which the poor fellows were to 
suffer and the process of condemnation and 
sentence. This was a very long business, 
and before it had nearly finished the native 
spectators were laughing and joking upon 
the appearance of the doomed men, with that 
callousness to human suffering which so 
much blackens the, otherwise amiable and 
pleasing character of the Japanese people. 
At last it was finished. As there were but 
five holes for seven prisoners, two would be 
obliged to remain in blind agony whilst their 
companions were being despatched. Five 
men were accordingly thrust forward with 
the staves and fists of the police; each man 
was made to squat on a mound, his clothes— 
if filthy, tattered rags could be called 
clothes—stripped from his shoulders, his 
hands tied behind his back, and his head 
pushed forward over the holes. Undoubtedly 
execution by the trenchant Japanese sword is 
as merciful a death as can be desired; but 
the Oriental nature, as if to compensate for 
this erring on the side of mercy, counter- 
balances it by an undue prolongation of the 
preparations for death, which is worse than 
a hundred deaths. 

So in this case. As the poor fellows knelt 
over their holes the executioner slowly and 
deliberately took off his coat and bared his 





| 


| arms. Then he took from its silk casing the. 
fatal sword, examined it fondly and linger- 
ingly from the Yasuri me or filings on the 
hilt to keep the grash iron from slipping 
along the kirimon, or groove in the blade, to 
the point, held it over a pail whilst a cooly 
trickled water down it, and with a great deal 
of settling of his feet was ready. I was sick 
and giddy, but I kept my eyes fixed on the 
scene. At a sign from the official on the 
camp-stool, the executioner raised his sword 
slightly, hardly half a dozen inches, and be- 
fore | could realize it the man’s head was 
hanging over the hole by a single ligament, 
and the blood was gushing out in torrents. 

I then saw why the executioner had so 
completely severed the head; and the won- 
derful skill of the Japanese swordmen, using 
as they do the most perfect weapons in the 
world, can be imagined in so arranging the 
force of the blow that absolute decapitation 
does not take place. He tore the head off, 
and held it toward the four sides of the 
square; then he gave it to a cooly, who 
roughly plastered the severed portion with 
clay and stuck it on to a kind of elevated 
shelf. In the meantime two coolies were 
thumping on the back of the prostrate body 
to hasten the rush of blood, after which one 
of the coarse mats was thrown over it and it 
was laid aside. 

I had seen enough, and I turned my head 
away as the executioner, after wiping his 
blade with paper, approached the other poor 
wretch, who was shouting out something at 
the top of his voice, whether a confession or 
a denunciation of injustice I was not scholar 
enough to understand. But although I 
turned my head away and saw not, I heard 
every sound, and could follow every act in 
the ghastly tragedy with exactitude. A 
movement amongst the crowd in a short 
time made me look round, and to my 
amazement within that square space there 
was not a living human being but the offi- 
cials and their subordinates. 
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The execution was over, and when I 
looked at my watch I found that since the 
executioner had raised his sword over the 
first man’s neck only twelve minutes had 
elapsed, but in that brief time seven human 
beings had been hurried into eternity. Then 
the crowd dispersed. I watched their faces, 


but not on the features of one single man, 





woman or child did I see a sign of the 
smallest emotion. 

Upon this occasion, either because the 
execution was the last of its kind or because 
it had been on a bigger scale than usual, the 
bodies of the victims were carried away by 
their relatives instead of being thrown into 
the thicket to be devoured by dogs, and this 


Operation was being carried out when I left. 


QUAINT AND CURIOUS PUNISHMENTS. 


HE Egyptians prescribed a peculiar pun- 
ishment for dishonest bakers, and one 
which certainly had a deterrent effect, 
namely, baking them in their own ovens. 
Perhaps this punishment could be resorted to 
with good effect in these dishonest times, 
and thereby teach traders to observe more 
closely the spirit and letters of the Ten Com- 
mandments. 

In my researches after ancient legal curi- 
osities, | have unearthed the following quaint 
and curious punishments for the entertain- 
ment of the reader. They are as follows: 

“MCCCX (1310). The bakers of Dublin 
were punished after a new way for false 
weights; for on St. Sampson, the bishops 
day, they were drawn upon hurdles, at the 
horse’s tails, along the streets of the city.” 
This happened in the year of great scarcity, 
when a cronage of wheat sold for twenty 
shillings and upwards. 

Then again in Scotland, the home of witch- 
craft, sorcery, and magic, we find a quaint 
and curious punishment in the following 
sentence of a Scotch court at the beginning 
of the eighteenth century. 

It appears from the Records of Justiciary, 
that a custom at one time prevailed in crim- 
inal jurisprudence of commuting sentence of 





death into gifting away as slaves into per- 
petual servitude under specified masters. 
The following extracts will make the mode 
of gifting understood: 

“At Perth, the 5th day of December, 1701. 
the Commissioners of Justiciary of the South 
district, for securing the peace in the High- 
lands, considering that Donald Robertson, 
Alexander Stewart, John Robertson and 
Donald McDonald, prisoners within the 
tollbooth, and indicted and tried at this 
court, and by virtue of the inquest, returned 
guilty of death; and the commissioners have 
changed the punishment of death to per- 
petual servitude, and that the said prisoners 
are at the court’s disposal; Therefore, the 
said commissioners have given and gifted, 
and hereby give and gift the said Donald Mc- 
Donald, one of the said prisoners, as a per- 
petual servant to the Right Honorable John 
Earl of Tullarbardane; recommending to his 
lordship to provide a collar of brass, iron or 
copper, which by his sentence or doom, 
whereby an extract is delivered to the mag- 
istrates of the said burgh of Perth, is to be 
upon his neck, with this description: 

“Donald McDonald, found guilty of death 
for theft, at Perth, December 5th, 1701, and 
gifted as a perpetual servant to John Earl of 
Tullarbardane.” 
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NOTES. 


THe Green Bac starts the New Year 
with new plans, new features, and new 
covers, all of which additions or changes will 
commend themselves, we trust, to our sub- 

cribers. We need not call attention to these 
new features in detail—the magazine speaks 





for itself. It may be said, however, that THE | 


GREEN Bac has in hand, or has been prom- 
ised, articles on a variety of topics, by some 
of the ablest legal writers, who will present 
their respective subjects in the’same author- 
itative and interesting way as that in which 
the Panama question is treated in this num- 


ber. 


AN Irishman was called upon to give evi- 
dence in a shooting affray. 

“Did you see the shot fired?” asked the 
magistrate. 

“No, sor, but I heard it,” replied the wit- 
ness. 

“That is not satisfactory. Step down.” 

As the Irishman turned to go, he laughed 
and was rebuked by the magistrate, who told 
him it was contempt of court. 

“Did vez see me laugh?” 

“No, but I heard you.” 

“That is not satisfactory.” 

And then the Court laughed. 





Tue GREEN Bac _ has been asked to de- 
fine “quorum,” and offers the following his- 
torical note as a possible answer: 

When the honorary members of the First 


Corps of Cadets, in Boston, were vainly en- 
deavoring to frame a constitution, about the 
year 1885, Captain (afterward Major) Wil- 
liam F. Lawrence, filled with enthusiasm 
and the annual dinner, on April nineteenth, 
made the following motion, viz.: 

“That a majority of those present and 
voting should constitute a quorum in all mat- 
ters of business relating to this association.” 


Tue following trustee writ, drawn by a 
learned justice of the peace in Massachu- 
setts, deserves careful study: 

Trustee on William Burrege Wages, 
Whome works for you. 

To Dr. Harrington: Please to stop from 
your man $4.75, which he owes to Mrs. John 
Lannon. Cor. of Prince and Pond st. Ja- 
maica Plain he has Promised to Pay it sev- 
eral times but will Not Do it he has be served 
with a writ from me and Promised to Pay 
last Monday Night but failed to do so. 

So that I had to trustee is Pay. 

Yours respectfully, 

D J. HEGERTY, 

Justice of the Peace, 28 Hall st., Jamaica 
Plain. 

To Dr. Harrington, orchard st. 


Tuis is the final prayer of the answer to a 
bill in equity to foreclose a mortgage, re- 
cently filed in a New Hampshire court: 

“In the name of humanity, in the name of 
every sainted father and mother, of truth, 
purity and everything Christlike and holy, in 
the name of the everlasting love of God, of 
His Son, our Savior and Redeemer, the de- 
fendant implores the protetion of this Court 
to help her release the mind of her blame- 
less daughter from this wicked hypnotic in- 
fluence which holds her.” 
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Tue late Chief Justice Caleb Baldwin of 
Iowa weighed 400 pounds and was the 
largest man who ever held public office in 
the State. A story is related in regard to 
the first meeting of the State Agricultural 
Society, the attendance being small, when 
the secretary, Dr. J. M. Shaffer asked Judge 
(then Colonel) Clagget, the first president: 
“What shall I say, Colonel, about the meet- 
ing, through the press?” “Well”, said the 
Colonel in his impulsive manner, “publish to 
the world at large that a large and respect- 
able meeting was held.” ‘Why,” said the 
doctor, “isn’t that stretching it a little?” 
“Not at all,” responded the president, “for 
3aldwin makes it large and you and.I make 
it respectable.” And so the report was 
worded. 


~ 


THE annual dinners of the Middlesex (Mas- 
sachusetts) Bar Association are always pro- 
ductive of interesting legal literature. The 
menu this contained the following 
Verses: 


year 


Tonight the members of our Bar again in 
union. dine, 

Here where bright merriment abounds, o’er 
brimming cups of wine. 

Each year these friendships, waxing strong, 
around this festive board 


Bring scire facias whereby the judgment is 
restored. 

And while coram non judice you share these 
lawful joys, 

Right merrily you talk and sing, and act 
again like boys— 


Old boys, perhaps, in age and form, but yet 
without a mayhem— 

Freed from all wasting cares, with kindred 
hearts aflame. 


Make common cause of Jollity, treat Bacchus 
as an aide— 

I. ¢., a little something take besides a lemon- 
ade. 

Dear brethren of the legal faith, who hold 
the law in fee, 


Disdain the thought that to this place, you’ve 
come just for a spree. 

Look! See how victors from the fray, these 
Nestors of the Bar— 

E. g., our President, Sam H. (he’s not the 
only star)— 

Swear in all ways they will themselves in 
virtue strong intrench, 

Eschew all foolish precedents, and ever shun 
the Bench; 

Xactly as a maiden old cries out against the 
dance,— 


“Coarse vanity and idle show”: she never had 
a chance! 

Old time iawyers in Middlesex, in effort and 
in worth 

Unfailing, strong, have been replaced by 
those of later birth. 

Not now less than in former days, the leaders 
of this Bar 

Teach, in their practice of the law, what 
manly virtues are. 

Yes, let all to their lead be true, surpass it, if 
one can, 


S(s) trive hard as they, as nobly, too, and ever 
act the man! 


On the meaning of those final ssss 

Many persons have bestowed their guesses, 
But Salutamus say the Muses, 

And further lines each one refuses. 

CuiEF JusTICE QuINOoNES of the Supreme 
Court of Porto Rico was the leading lawyer 
practising before the court over which he 
now presides. He was at the same time very 
fond of the national sport of cock fighting, 
and had the best string of cocks in the island. 
It was customary to designate the cocks by 
their colors, to wit: giro, canaguey, and 


others. The word giro also means a bank 
draft. On one occasion a client at Guayama 


was a little slow, and the counsellor wrote, 
demanding his fee, and received a telegram 
saying that he would send a draft (giro) the 
next day, which was the day of trial. To this 
the counsellor replied by wire, “Si no viene el 
giro no pelea el canaguey.” Which may be 
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translated thus: “If the black-crested cock 
(draft) does not come, the red cock will not 
fight.” The pun is on the word giro, which 
means both a “black-crested cock” and a 
“bank draft.” The “canaguey’ was a fighter 
when “sufficiently urged.”’ Among his asso- 
ciates the Chief Justice is familiarly called 


. “El Canaguey.” 


‘‘T ENCLOSE,” (writes a Maine correspond- 
ent), “a newspaper clipping of a decision just 
handed down by the Supreme Court of 
Maine. I think the reference to the mental 
processes of the dog is worth preserving.” 

The case is Carroll v. James, and deals 
with liability for damage by a dog, under 
St. 1895, ch. 115. The rescript by Emery, 
J., says:—3—The fact that an entry upon the 
premises of the owner or keeper of a dog 
was wilful and wanton does not of itself ex- 
empt him from the statutory liability for the 
attack of his dog upon the person so enter- 
ing. The wilfulness or wantonness of an act 
is not in the outward visible aspect of the 
act but only in the mind of the actor; and 
hence cannot be a provocation to the dog. 


Tue following is vouched for as an actual 
occurrence in the Province of Ontario, 
(says The Canadian Law Journal): 

The Court called for ex parte applications 
first. A barrister (of Irish extraction) arose 
and made a motion, to which, when he sat 
down, another proceeded to show cause. The 
Court was astonished. “I thought you said 
it was an ex parte application.” “Yes, me 


lard; it is ex parte in the sinse that there’s. 


no rale answer to it.” 


A LEARNED friend (says the -4merican Law 
Review) sends us from Honolulu the follow- 
ing questions which were put to a native 
Hawaiian, about forty-five years of age and 
a member of the Legislature, on his present- 
ing himself to the court as a candidate for 
admission to its bar: 

Q. What is a trust? Into what classes 
may be divided? Define each. 

A. “A trust is a capital of a combination 
which may be intrusted in the hands of a 


third party. There are several classes of 
trusts. I will name three in particular: (1) 
Special trusts for purposes which may be 
defined in their articles of combination; (2) 
General trusts for the benefit of others; (3) 
Dry trusts which are only for local benefit.” 

Q. What is (a) connivance, (b) condona- 
tion, (c) recrimination? 

A. “Connivance is the effect of con- 
spiracy; condonation is seeing a crime com- 
mitted and not to intervene or allowing such 
crime to be committed; recrimination is a 
counter action, such as a husband suing for 
divorce and the wife bringing a counter- 
action.” 

Q. What is the doctrine of stare decisis? 

A. “It is a matter which has been al- 
ready decided and staring in your face; in 
fact, it is a decision already rendered and 
not appealed from and the decision stand- 
ing final. That is stare decisis.” 

QO. What is a direct attack and what 
collateral attack? What questions may be 
raised or examined into in one, and what in 
the other? 

A. “A direct attack is personally; for in- 
stance, if I strike another that would be a 
direct attack. Collateral attack is an attack 
by a third party, and not direct; for example, 
A and B have a difference. A engages C 
to assault B. That would be a collateral at- 
tack.” 

©. Under what circumstances can an 
agent be held liable personally? 

A. “Under no circumstances can the 
agent be held liable unless he makes a breach 
of covenant or of a condition in the trust.” 

©. What is a contingent remainder? 

A. “A contingent remainder is a tenant 
who has a lease for a certain stated time un- 
der certain indenture of lease.” 

Q. Explain a “deed poll?” 

A. “A ‘deed poll’ is a personal privilege, 
and may be utilized to purposes suitable to 
the donator.” 

Q. What is a natural and what an arti- 
ficial person? 

A. “A natural person is an individual in 
person; and an artificial person is a body 
by name only.” 
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CORRESPONDENCE. 
To the Editor of THz GREEN Bac: 

Sir:—You would do a good service if you 
would induce some one of your contributors 
to trace the history of the overthrow of 
primogeniture in the United States. This 
subject has received slight attention; 
although there are few differences between 
English and American law which have more 
important bearing upon the state of society 
than have the differences as to descent. 

Yours very truly, 
EUGENE WAMBAUGH. 

Harvard Law School, Dec. 31, 1903. 


To the Editor of THE GREEN Bac: 

Sir:—In a week we are promised the re- 
port of the Governor’s Commission on the 
Law’s Delays. Advance synopses furnished 
to the Bar indicate a report in favor of four 
judges and ten trial commissioners. The 
commissioners are to be in effect masters in 
chancery and are also to sit as commission- 
ers in condemnation. 

Recent experience has shown that very 
superior men could be induced to sit as ref- 
erees in bankruptcy and at a compensation 
much less than that received by our Supreme 
Court judges. If trial commissioners of like 
quality can always be procured, then the 
Governor’s Commission will not have to dis- 
appoint the large expectations of the Bar. 
Such another commission for talent and in- 
dustry has hardly been impanelled in recent 
years. Mr. Hayes, the counsel for the com- 
mission, has the results of vast tabulations, 
not only of the arrears of our courts but also 
of the experiences of the English courts. Our 
judges are appearing in print to claim that 
the English courts furnish no proper com- 
parisons. We will back our own all we can. 
If our Tammany clerks are left behind in any 
argumentative statistics or if Senator Platt’s 
appointees are defective in metaphysical 
facts, then our pride in them will receive an 
unexpected shock. Perhaps the benefit, 
after all, will come from public discussion 
and private thought; for it will be hard to 
tabulate the difference between the born 
judge and the made judge. So far as known, 





the world has never seen such a serious con- 
dition of arrears in the court business, so 
many thousands of cases going untried for 
years. Surely we will come soon to a con- 
dition that will no longer suffer half-way 
measures. Two venerable lawyers died this 
last week, full of years and honors, Messrs. 
Taft and Coudert. In all their long lives they 
had never known anything so serious as our 
present arrearages of justice. Yours truly, 

W. G. PECKHAM. 

New York, Dec. 23, 1903. 


To the Editor of THE GREEN Bac: 

Sir:—The arguments upon the appeal in 
the United States v. Northern Securities 
Company et al have been made since I 
wrote the article upon “Schemes to Control 
the Market,” which is now in your hands. 
In that article J discuss the decision in the 
case below of Mr. Justice Thayer with ap- 
proval. Nothing that has been said by 
counsel for the defendants before the Su- 
preme Court of the United States has been 
strong enough to shake my confidence in 
the opinion on the Circuit Court of Appeals. 
The greatest stress has been laid by these 
counsel upon the right of every man to do as 
he pleases with his own. That one man 
might have bought what stock he wished in 
both of the railroads, the Great Northern and 
the Northern Pacific cannot be denied. It 
does not follow that a body of men may com- 
bine to take control of the two roads. Our 
law has always made a difference between 
the freedow allowed to individuals and the 
policy necessary for combinatiorts. The at- 
torney for the government properly insisted 
upon this distinction. The issue is thus be- 
fore the Supreme Court in a square form 
with everything said that can be said. The 
time has come for a final adjudication upon 
full understanding. Within a few months 
we shall know the extent of our law against 
combinations in restraint of trade. The de- 
vice of a holding company can hardly cover 
this issue. Yours truly, 

Bruce WyMaANn. 
Harvard Law School, 
Cambridge, Mass., Dec. 31, 1903. 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 


| 
| 
| 
| 
| 


Green Bag will be glad to review or notice | 


any recently published law book, whether re- 
ceived for review or not. 


THE MESSAGES AND PROCLAMATIONS OF THE 
GovERNORS OF Iowa. Compiled and edited 
by B. F. Shambaugh, Professor of Political 
Science in the University of Iowa. Iowa 
City; State Historical Society of Iowa. 
1903. Vols. I-IV. (pp. xi +487, xiii +524, 
x+472, ix+382.) 

These are the first four of a series of 
eight volumes. The undertaking is in many 
respects vast, for it requires the discovery 
of official documents both in official records 
and also in newspapers and other places not 
readily discoverable, and further, it requires 
the collection of biographical details as to 
many persons whose prominence has long 
since disappeared. There are parts of the 
United States where diaries, voluminous cor- 
respondence, autobiographies, and similar 
manuscript records supply a basis, not free 
from suspicion, to be sure, for the writer of 
history; but Iowa has been the home of peo- 
ple who are not given to self-consciousness, 
and hence the task of the editor in search of 
biographical matter must have been labor- 
ious, and hence too his biographical intro- 
ductions are of unusual value. For the same 
reason, the messages and _ proclamations 
themselves are peculiarly important pictures 
of life and of opinion. 

To a lawyer, the value of the volumes 
lies in the indirect evidence of the mode in 
which the Anglo-American system of law has 
passed from the older to the newer parts of 
the United States. As Iowa was part of 
the great Louisiana purchase from France, 
before the purchase it was subject to French 
and Spanish law. Iowa was but sparsely 
settled in those times, no doubt; but there 
was at least one Iowa case then tried at St. 
Louis, and the law used in this case was the 


Civil Law. How does it happen that the Civil 
Law is not, as in Louisiana, the basis of the 
legal system to this day? These volumes do 
not attempt to answer this question, but they 
answer it well, nevertheless. 

Law is the product of the people, of 
course; and the sketches of the early gover- 
nors show where the people came from: 
Dodge, first governor of the original Terri- 
tory of Wisconsin of which lowa formed a 
part, was from Indiana, Kentucky, Missouri, 
Illinois, and Michigan; Lucas, the first gov- 
ernor of the Territory of Iowa, was from 
Virginia and Ohio; Chambers, its next gov- 
ernor, was from New Jersey and Kentucky; 
Clark, the next, was from Pennsylvania, 
Missouri, and Wisconsin; Briggs, the first 
governor of the State of Iowa, was from Ver- 
mont and Ohio; and Hempstead, the next, 
was from Connecticut, Missouri, and Illinois. 


It is not necessary to go farther in order 
to indicate from what environment the early 
influential inhabitants of Iowa brought their 
conceptions of law. Yet it is well worth 
while to stop a moment among the old docu- 
ments and to notice what were the ideas 
thus brought at an early day into a State 
now among the most prominent. It will not 
be possible or necessary to go beyond a few 
extracts from the first annual message of 
Robert Lucas, the first governor of the Ter- 
ritory of Iowa, who in Ohio had been a jus- 
tice of the peace, a member of each house of 
the Legislature, and governor. The message 
is dated November 12, 1838, and among the 
passages which are striking either because 
of the date or for some other reason, are 
these: 


“In laying the foundation of a system of 
jurisprudence in the Territory, would it not 
be advisable to unite our exertions in sim- 
plifying not only our laws, but the rules of 
practice and proceedings in the various 
courts of justice within the Territory, and to 
exclude therefrom, as much as practicable, 
everything of a fictitious or ambiguous char- 
acter? In my opinion, the proceedings in 
our courts of justice should be concise, void 
of technical fiction, and always directed to 
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the merits of the cause in controversy. 
I trust that the odious principle of imprison- 
ment for debt, either on mesne or final pro- 
cess, (except in cases of evident intended 
fraud), that relic of the barbar- 
ous ages that has been permitted to remain 
as a blot on the laws of some of the States, 
will never be permitted to soil the pages of 
the statutes of Iowa. The com- 
pilation of a criminal code is a subject 
of deep interest. It is one which of 
late has occupied the attention of some of 
the greatest statesmen and _ philanthropists 
; and the general conclusion has been, 
punishments do_ not 
crime, and that the 
laws 


that sanguinary 
tend to 
general 
should be to prevent 
to inflict punishment, and that all punish- 
ments should be inflicted. with a view to re- 
form rather than exterminate the criminal. 
In these opinions [| heartily concur, and 
would wish to see confinement at hard labor, 
for life, substituted in all cases, in lieu of 
capital punishment, when suitable prisons for 


lessen 
policy of all criminal 


crimes, rather than 


the purpose can be had. Being sensi- 
ble of the deleterious effects of public execu- 
tions, | would recommend providing 
by law for executing capital punishment 
(should such punishment be necessary) 
privately, in the county prison, in the pres- 
ence of the sheriff, and such other persons 


as the court passing sentence might direct. 


I... suggest . . . the appoint- 
ment of a committee . . . to digest and 
prepare a complete code of laws. . . . By 
pursuing this method,. . . our system of 


jurisprudence will be established 
firm foundation, peculiarly adapted to the 


situation, interests, habits, and wants of our 


upon a 


citizens.” 

And here, with regret, it is necessary to 
sav farewell to Governor Lucas. There is 
much other matter of the same sort in these 
volumes, besides glimpses of Indian fighting, 
of the early practice of carrying concealed 
weapons, and of the embarrassments caused 
by the presence of slavery in the neighbor- 


ing State of Missouri. These are, in short, 


volumes of great interest and value; and it 
only remains to say directly, as has already 
been said by implication, that the result has 
been well worth the editor’s labor and that 
the labor has been performed with admirable 
conscientiousness and skill. 


THE Law RELATING TO TRADE Unions. By D. 
R. Chalmers-Hunt. London: Butterworth 
& Co, 1902. (xxxiii+309 pp.) 

The nature and importance of this book 
may be better gathered from its sub-title: “A 
concise treatise on the law governing in- 
terference with trade, with an appendix of 
statutes relating to trade unions.” ‘There are 
few topics of more timely interest; and be- 
sides being timely this book has the advan- 
tage of being done well. Here are discussed 
elaborately, and with great acuteness and 
practical wisdom, the Mogul Case, Allen v. 
Flood, Quinn v. Leathem, and the whole 
group of subjects suggested by those famous 
names. The layman’s nine days’ wonder, 
the Taff Vale Railway Case, had not yet 
reached its last stage when this book went 
to press; in its earlier stages the case is here 
treated with the brevity appropriate to its 
technical unimportance. 


CYCLOPEDIA OF LAW AND PROCEDURE. 
Edited by William Mack and Howard P. 
Nash. Vol. VIII. New York: The Amer- 
ican Law Book Company. 1903. (1145 pp.) 
The eighth volume of the Cyclopedia covers 

subjects from “Commercial Paper” to “Con- 

temporaneous,” inclusive. The two principal 
articles are those on “Commercial Paper,” 

by Joseph F. Randolph, author of “A 

Treatise on the Law of Commercial Paper,” 

and on “Constitutional Law,” by George 

Fox Tucker, formerly Reporter of the Su- 

preme Judicial Court of Massachusetts, and 

well known as a text-book writer. The other 
more important subjects treated in this vol- 

“Common Lands,’ “Common 

Law,” With Creditors,” 

“Compromise and Settlement,” “Consolida- 

tion and Severance of Actions” and “Con- 


ume are 
“Composition 


spiracy.” 
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CURRENT LEGAL ARTICLES. 


VaN VECHTEN VEEDER, whose scholarly 
writings are familiar to readers of THE GREEN 
BaG, begins in the December number of the 


“The History and Theory of the Law of 
Defamation,” which are sure to attract the 
favorable attention of lawyers interested in 
the development of the common law. In 
an extremely interesting way Mr. Veeder 
traces the growth of the law of defamation 
irom the early Leges Barbarorum down 
through the seignorial and the ecclesiastical 
courts, the Star Chamber, and the king’s 
courts of common law. 

Early in the Middle Ages (says Mr. Veeder) 
reputation was amply protected in England 
by the combined secular and spiritual author- 
ities. In the course of the nationalization of 
justice by the king’s judges the jurisdiction 
of the seignorial courts fell into decay; and, 
after a long and bitter struggle, the juris- 
diction of the ecclesiastical courts was also 
absorbed by the royal tribunals. When, 
however, the king’s courts acquired jurisdic- 
tion over defamation, during the latter half 
of the sixteenth century, various social and 
political conditions combined to contract the 
actionable right, or remedy. The king’s 
courts granted only a limited remedy, the 
selection being based partly upon the char- 
acter of the imputation, partly upon the con- 
sequences resulting therefrom; moreover, 
even this limited remedy was little concerned 
in theory with the right to reputation as 
such. By reason of its growth in this way 
the early common law of defamation con- 
sisted merely of a series of exceptions to en- 
tire license of speech. When, at length, 
early in the seventeenth century, the poten- 
tialities of the printing press dawned upon 
the absolute monarchy, the emergency was 
met not by further additions to the list of 
actionable imputations, but by a direct im- 
portation of the Roman law, without regard 
to Roman limitations, and with certain ad- 
litions adapted to the purpose in hand. This 
special provision for written or printed 
defamation, first adopted in the criminal law, 


eventually became also a principle of civil’ 
judicature. In this way a new principle of 
actionable defamation, based upon mere 
form, was introduced in the law. The origi- 
nal common law doctrine of defamation, 
based upon the nature of the imputation, be- 
came stereotyped as the law of spoken defa- 
mation, or slander; the doctrine inherited 
from Roman law, through the Star Chamber, 
became the law of written and printed 
defamation, or libel. The English law of 
defamation, therefore, was first limited by a 
process of selection, and then confused by a 
formal distinction which is not only unknown 
in other systems of law, but is also wholly 
accidental in original and irrational in prin- 
ciple. 

After stating the distinction between libel 
slander—“‘Any written words which injure 
one’s reputation are libellous; but many 
words which would be actionable if written 
are not actionable if merely spoken. In the 
case of slander a plaintiff must satisfy the 
jury that the words spoken impute the com- 
mission of a crime, or the presence of certain 
contagious disorders, or that they disparage 
him in the way of his office, profession or 
trade, in all other cases he must prove spec- 
ial damage, that is, that he has sustained 
some pecuniary loss as a direct consequence 
of the utterance of the words complained 
of.’"—Mr. Veeder concludes: 

It remains only to consider whether there 
is any rational basis for this distinction as 
a test of actionable quality. The process of 
attempting to give a rational or scientific 
basis to legal rules which have their origin 
in historical accidents is familiar to students 
of English law; the law of defamation has 
been its favorite field. Yet it is easily de- 
monstrable that none of the reasons usually 
given for the distinction affords any con- 
vincing explanation why certain words if 
written are actionable, while the same words 
if spoken are not. These reasons apply, in 
fact, only to the extent of the damage, not 
to the cause of action. If one’s reputation 
has in fact been injured by the spoken words, 
he ought to be allowed to recover some 
damages, although it may be true that, had 
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the words been written, he would have been 
entitled to more. There are three elements 
in defamation: the form of the publication, 
the character of the matter published, and 
the motives with which it was published. An 
actionable test may be rationally based upon 
the character of the publication, perhaps 
upon the motive with which it was published, 
but not upon its form. Yet the English 
classification makes everything of form and 
neglects the substance. 

The classification upon the basis of form 
was based upon the inference that written 
defamation necessarily has a more extensive 
circulation than spoken scandal. This may 
or may not be so. A public denunciation by 
word of mouth surely has a wider circulation 
than an insinuation in writing in a confiden- 
tial letter. Even in the instance of widest 
publicity—-publication in a newspaper—the 
publication can be stopped, an apology can 
be printed; but slander cannot be thus neu- 
tralized. If, indeed, the inference were true 
it would be no rational test of actionability. 
The degree of publicity, apart from the na- 
ture of the charge, would only affect the 
extent of the injury. Written defamation, 
it is true, has a de facto permanence; but the 
causes of a prejudice are forgotten while the 
prejudice survives, and if a man’s reputation 
has suffered it makes no difference to him 
whether the attack which injured him is pre- 
served in the back files of a newspaper. 
Moreover, written defamation operates 
against reputation largely by becoming in 
its course spoken slander. Again, if we look 
at this inference particularly from the point 
of view of its effect upon reputation, it is 
equally untrue. It would seem to imply that 
the injury done to the person defamed is 
rather in proportion to the extent over which 
the defamatory matter is spread than to the 
gravity of the charge istelf. But the greater 
part of the injury done by defamation is com- 
prised within the narrow circle of one’s ac- 
quaintances. The defamation of an unknown 
person may be as void of effect as the defa- 
mation of a fictitious person. Within the 
circle to which defamation extends, and in 





regard to a private person, that circle is 
more readily reached by speech than by writ- 
ing. 

One of the reasons commonly given in the 
books is that written defamation implies a 
superior degree of malice than that which 
inspires words spoken, perchance, in the 
heat of argument. Witness the reductio 
ad absurdum in applying this view to the 
familiar case of the publication by a news- 
paper of a speech made at a public meeting. 
A speaker at a public meeting, speaking, it 
may be, with deliberate malice and with 
knowledge that his words are being taken 
down for publication, makes a false 
statement concerning an opponent, and 
yet so frames his words, that, in the 
absence of special damage, he does 
not expose himself to an action for slander. 
The speaker goes unpunished; but the news- 
paper publishing a report of the meeting, de- 
siring only to pass it on to the public for 
whom it was intended, so that it may judge 
between the speaker and his adversary—the 
newspaper becomes liable for the printed 
words which were not actionable when 
spoken. 

Then it is said that the tendency to create 
a breach of the peace is more direct in the 
case of libel than in the case of slander; 
hence libel alone is a crime. But if one calls 
you a liar to your face, are you not more 
likely to resent it with force than you would 
be under any other circumstances? And, in 
the present day at least, defamation published 
in the tangible form of writing or print is 
precisely the kind of defamation which is 
least likely to lead to a breach of the peace. 
Other and better remedies are open; an at- 
tack in a pamphlet or a newspaper may be 
met through the same medium. It is whis- 
pered scandal, which never takes tangible 
form and cannot therefore be contradicted, 
that really leads to violence. 


THE action of the Administration in the 
quick recognition of the Republic of Panama 
and in maintaining free transit over the 
Isthmus, is upheld by Professor Edwin 
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Maxey in an article on the “Legal Aspects of 
the Panama Situation” (Yale Law Journal, 
December) in which he says: 

The length of time during which the revo- 
lution has been going on is manifestly a 
matter of indifference, so long as the neces- 
sary results have been accomplished. And 
in the present case it would seem that the 
withdrawal of the government forces from 
the Isthmus, leaving the revolutionists in 
complete control, was a virtual recognition of 
their sovereignty by the Colombian govern- 
ment itself, which, coupled with the fact that 
there is no apparent likelihood that said 
decadent government will ever be able to re- 
establish its sovereignty over its revolted 
subjects, furnishes ample justification for 
recognition by the United States of the ex- 
istence of a de facto and also of a de jure 
government. 

In addition to the question of our duty as a 
neutral State there is raised the legal ques- 
tion of our obligations under the Treaty of 
Dec. 12, 1846, with New Grenada. After pro- 
viding for “most favored nation” treatment 
with reference to the commerce of the re- 
spective countries, reciprocity with regard to 
tonnage dues and drawbacks, and freedom 
of transit across the Isthmus to the com- 
merce and citizens of the United States, there 
is the following provision: “And in order 
to secure to themselves the tranquil and 
constant enjoyment of these advantages and 
as an especial compensation for the said ad- 
vantages and for the favors they have ac- 
quired by the 4th, 5th ad 6th articles of this 
treaty. The United States guarantee, posi- 
tively and efficaciously, to New Granda, by 
the present stipulation, the perfect neutrality 
of the before-mentioned Isthmus, with the 
view that the free transit from the one to the 
other sea may not be interrupted or embar- 
rassed in any future time while this treaty ex- 
ists; and, in consequence, the United States 
also guarantee, in the same manner, the 
rights of sovereignty and property which 
New Granada has and possesses over the 
said territory.” 

The fact that New Granada no tonger ex- 
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ists does not affect our obligations under the 
treaty, as it is a well established rule of inter- 
national law that a change of name by a 
State does not affect its treaty rights or obli- 
gations. This treaty is still in force and We 
have in accordance with its provisions, some- 
times at the request of the Colombian gov- 
ernment and sometimes upon our own initia- 
tive, used! force, to maintain the free transit 
of the Isthmus. And in so doing we have 
performed a valuable service to Colombia, to 
the world and to our own citizens. Until the 
treaty is abrogated, there is no question as 
to our legal or moral right to protect and 
enforce freedom of transit on the Isthmus, 
whether by rail or any other means of trans- 
portation. 

But the question has been raised as to our 
obligation to protect the sovereignty of Co- 
lombia against revolution by her own citizens. 
The terms of the treaty give some color to 
the view of those who hold that we are under 
such obligation. The question is one of 
interpretation. And in interpreting a treaty, 
as in interpreting a contract between indi- 
viduals, we must look to the intention of the 
parties; for a treaty is nothing but a con- 
tract to which independent States are par- 
ties. In arriving at the intention of the par- 
ties, we must take into account the circum- 
stances existing at the time the contract was 
made and with reference to which both the 
parties contracted. In the present case there 
can be no doubt as to the purpose of enter- 
ing into the treaty. The intention of the 
parties was clearly not to protect the Colom- 
bian sovereignty against the people of the 
Isthmus, but rather to guarantee it against 
interference upon the part of European pow- 
ers from whom there was at that time reason 
to apprehend danger. The United States has 
never entered into a treaty for the purpose 
of compelling a people to submit to a sover- 
eignty which disregarded their welfare, nor 
is there any evidence that at the time the 
treaty was entered into the other party to it 
intended that we should ever be called upon 
to protect their sovereignty against anything 
except outside interference. Hence, though 
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the literal terms of the treaty would give 
us authority to use force if necessary in order 
to prevent the people of the Isthmus from 
establishing their sovereignty over it, such a 
construction would undoubtedly do violence 
to the spirit of the treaty... . 

The recognition of a new State created by 
revolution against the parent State is always 
more or less of a delicate nature and very 
likely to excite opposition unless it follows 
a formal recognition by said parent State. 
But the recognition of the New Republic of 
Panama by the United States has contra- 
vened no principle of international law, and 
the conduct of our government, for which 
Secretary Hay is largely responsible, has 
throughout the proceedings been character- 
ized by frankness, tact, and a statesmanlike 
grasp of the situation. 

PROFESSOR HENRY Loomis NELSON attacks 
vigorously the course of the Administration 
in the Panama matter. He says: 

The new element which Mr. Roosevelt 
has introduced is into international conduct 
rather than in international law. According 
to the defenders of his policy, the law re- 
mains about as it was—that is, that if a 
nation wishes to do the fair thing by another 
nation it will give the latter a chance to put 
down any rebellion against it, but they hold 
that each nation may violate this law, at the 
peril of war, if it is for its interest to do so. 
It has ben supposed that international law, 
unenforceable, of course, is a body of certain 
moral obligations resting upon nations, to 
some of which all nations have agreed, some 
by special treaties. The Roosevelt doctrine, 
however, giving to the extent that there exist 
no international moral obligations, upsets 
this theory. Under the Roosevelt doctrine, 


international law no longer points out 


friendly courses to be followed, or unfriendly 
acts to be avoided, by nations, for the pur- 
pose of maintaining peace, or of preventing 
war; on the contrary, it simply describes con- 
duct, perfectly proper in itself, which may 
justly be made the cause of war by an offend- 
ed State. 
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The upshot of it all in this instance is that, 
under the old theory of the law and under 
the precedents, and under the treaty of 1846, 
Colombia had the right to expect this country 
to refrain from interference until the Panama 
rebels had established some form of govern- 
ment and it had had an opportunity to put 
down the insurrection. Mr. Roosevelt, how- 
ever, has taken the ground that the interest 
of this country—he would probably call it the 
interest of humanity—demands the building 
of the canal at Panama; that this interest is 
of greater moment than any obligation which 
this nation owes, not primarily to Colombia, 
but to the cause of civilization and to the ad- 
vancement of peace. It is further contended, 
therefore, that it is a greater, 7. ¢c., a higher, 
national duty to secure the building of the 
canal at Panama than to observe those obli- 
gations of good neighborhood which have 
been established among nations for the pur- 
pose of mitigating, or eventually extinguish- 
ing, the evils of war and of promoting the 
cause of peace. In a word, the President is 
upheld for a _ hostile, war-provoking act 
against Colombia in order to secure a canal 
at Panama. 

This is the restoration of the pirate code 
to the conduct of nations. It is not so new 
as the President’s friends suppose; it is, in 
fact, a reaction to fifteenth and sixteenth cen- 
tury immorality. The restored doctrine is 
that a nation may do anything it will for the 
sake of the material advantage of its citizens; 
it may invite war, and the reprisals of war, 
for the sake of promoting trade. The ten- 
dency of international law, a tendency greatly 
promoted by this republic, has been in the 
other direction. The Roosevelt doctrine ex- 
cuses war if it is invited, or waged, in the 
interest of trade; the world has supposed 
that the law was discouraging war in the 
interest. The Roosevelt doctrine is 
based on the theory that a nation owes no 
moral obligation to its neighbor; the older 
doctrine, which by degrees led up to The 
Hague conference, was based on the opposite 
theory, which is that a nation does owe moral 
obligations to its neighbors. Indeed, if it 
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were not for this theory, there could be no 
international law whatever. . P 

As to the question whether or no Mr. 
Roosevelt has a right to commit an act which 
amounts to a declaration of war, without the 
consent of Congress, there is a general dis- 
position to avoid the subject. Almost every 
one outside of his partisans believes that he 
has transgressed against the constitution, 
although no one who prefers the canal to 
national morality will be offended by a mere 
breach of the Constitution. 


In the December Harvard Law Review 
Augustine L. Humes discusses “The Power 
of Congress Over Combinations Affecting 
Interstate Commerce.” After on outline ot 
“the state of the law and the course of the de- 
cisions of the courts as they stood before the 
enactment of statutes by Congress and by 
the Legislatures of the several States con- 
cerning the subject, the existing statutes, 
particularly the so-called Sherman Anti- 
Trust Act and its construction by the courts,” 
are discussed; and finally there is pointed 
out “what may yet be accomplished by Con- 
gress in regulating industrial combinations 
by the exercise of its existing constitutional 
power.” 

Although “it has been conclusively deter- 
mined by the Supreme Court of the United 
States that the Sherman Anti-Trust Act re- 
lates only to those contracts, combinations, 
and conspiracies whose direct and not whose 
indirect result is to restrain trade or com- 
merce among the several States,” that act 
does not exhaust “the power of Congress to 
regulate monopolies and contracts, combina- 
tions and conspiracies in restraint of trade. 
For,” says Mr. Humes, “it is believed that 
Congress has power of regulation over any 
transaction, cause, or thing whatsoever with- 
in the limits of these United States, includ- 
ing the internal commerce of a State which 
may be reasonably regarded by it as dele- 
terious to interstate commerce. The power 
is given to regulate. Regulation means 
government. Government implies action in 
a manner that controls. To control, one 








must possess the power to control and the 
means to enforce that power. The power 
conferred is governmental. It imports as 
necessary to its efficacy the right to direct 
the entire matter to which the power relates. 
Power to control a given subject includes 
by necessary implication the right by legis- 
lation to promote and restrict it and to de- 
stroy or regulate any factors or causes which 
may disturb or injuriously affect it. The 
power of Congress under the commerce 
clause of the Federal Constitution, in deal- 
ing with contracts, combinations, and con- 
spiracies in restraint of trade among the 
States, is not limited to regulations of direct 
restraints of trade and commerce among 
the States, but also extends to any indirect 
restraints, no matter to what extent re- 
moved, which might reasonably be consid- 
ered by Congress to affect that commerce. 
And the question is not as to the policy of 
the expedient adopted. The sole question 
for the court is the dry one: Can this affect 
commerce among the States? As incident 
to this power of regulation, it is believed 
that Congress may call to its aid any means 
that may enable it to act intelligently with a 
due regard for the rights of the individual 
and the public and within its constitutional 
power. One great aid towards this result 
will be the requirement of publicity in regard 
to the dealings of individuals and corpora- 
tions engaged in the carrying on of trans- 
actions which may be reasonably considered 
to be deleterious to the interests of com- 
merce or which may be reasonably regarded 
as affecting it.” 


In the Yale Law Journal for December, 
Hon. Daniel H. Chamberlain, formerly Gov- 
ernor oi South Carolina, discusses the 
Northern Securities Company case, replying 
to an article on the same subject by Pro- 
fessor C. C. Langdell, in the Harvard Law 
Review for June, 1903. In that article Pro- 
fessor Langdell called in question the de- 
cision of the Circuit court, declaring 
“that a more iniquitous decree was never 
made may be asserted with confidence,” and 
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“that the decree is a mere act of arbitrary 
power and utterly without justification or 
excuse.” 

Governor Chamberlain, on the other hand, 
believes: 

(1) That the Sherman Anti-Trust Act in- 
cludes and applies to, and must have been in- 
tended to include and apply to, railways and 
railway companies; (2) That if it does so in- 
clude and apply, the acts complained of by 
the United States in the Northern Securities 
case were forbidden by the Sherman Act, 
and warranted the bill in equity in that case 
and the decree of the court thereon; and (3) 
That at least three decisions of the Supreme 
Court of the United States absolutely dic- 
tated and compelled the decree of the Circuit 
Court, now under discussion. 

In closing, Governor Chamberlain says: 

There remains but one word more to be 
said; a notice of Prof. Langdell’s discussion 
of the special question of the amenability of 
the Northern Securities Company to the pro- 
visions of the Sherman Act. This discussion 
is found on pages 546-554, and is naturally 
the backbone of his entire argument. 

He begins (p. 546), by saying, “In the 
Northern Securities case, on the other hand,” 
that is, in contrast to the fact in the three 
cases just examined, “there is only one per- 
son concerned, namely, the Northern Securi- 
ties Company.” Whether this fact, if con- 
ceded, would differentiate the latter case 
from the former cases, in principle or effect, 
need not be discussed here. But what are 
the facts in the Northern Securities case? 
The briefest possible statement of the case 
must here suffice. Instead of “only one per- 
son” being concerned in the Northern Se- 
curities case, there were certainly three per- 
sons, corporations, who were formal defend- 
ants on the record, as well as real defendants 
in the untechnical sense, namely, the North- 
ern Pacific Railway Company, the Great 
Northern Railway Company, and the North- 
ern Securities Company. These three de- 
fendants were as inextricably linked together 
as Chang and Eng. In fact, these corpora- 
tions stood to each other in the precise rela- 
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tions of Milton’s “subtle Fiend” to Sin and 
Death; and between them, in view of their 
designs, might have passed the words put by 
the great poet into Satan’s mouth: 


“T bring ye to the place where thou and 
Death 

Shall dwell at ease, and up and down, un- 
seen, 

Wing silently the buxom air, embalmed 

With odors. There ye shall be fed and filled 

Immeasurably ; all things shall be your prey.” 


The first two of these three defendants 
were, in I901, owners, respectively, of lines of 
railway extending from Minnesota to Puget 
Sound; being actually parallel and competing 
lines. Early in 1901, they united in pur- 
chasing nearly all the stock—o8 per cent.— 
of the Chicago, Burlington & Quincy Rail- 
way Company, and made themselves joint 
sureties of the bonds of the last-named com- 
pany, whereby the purchase was accom- 
plished. Subsequently, in 1901, certain stock- 
holders of the first two companies who prac- 
tically controlled the two roads, agreed with 
each other to procure the formation of a 
New Jersey corporation to buy all, or the 
greater part, of the stock of the Northern 
Pacific and Great Northern Companies; the 
promoters of this agreement agreeing with 
each other to exchange their respective hold- 
ings of stock in the last-named companies for 
the stock of the New Jersey company, to the 
end that the New Jersey company might be- 
come the owner of the major part of the 
stock of both companies. Accordingly the 
Northern Securities Company came into ex- 
istence as a New Jersey corporation, and 
almost at once acquired a large majority of 
the stock of both companies—about 96 per 
cent, of all the stock of the Northern Pa- 
cific, and about 76 per cent. of the Great 
Northern. 

The scheme thus devised and carried into 
effect led at least to two inevitable results: 
First, it placed the control of the two parallel 
and competing roads in the hands of a single 
person, to wit, the Northern Securities Com- 
pany; second, it destroyed all motive for 
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competition between two parallel and com- 
peting roads engaged in interstate trade and 
commerce. 


In the Columbia Law Review for December, 
Professor J. H. Beale, Jr., of the Harvard 
and Chicago University Law Schools, has an 
important technical article on “Homicide in 
Self-Defence.’’ Especially interesting is his 
statement of the law on “Resistance With- 
out Retreat”: 

In many jurisdictions it is held that one 
who, being without fault, is murderously as- 
sailed may stand his ground and justifiably 
kill his assailant, even though he might safe- 
ly retreat and thus avoid the necessity of 
killing. In other jurisdictions, on the con- 
trary, it is held that if the necessity of killing 
may be safely avoided by retreating, the 
party assailed must retreat, rather than kill. 

The arguments in favor of the former 
opinion are that to require a retreat is to 
force the assailed to yield a right at the bid- 
ding of a wrongdoer; and that it is dis- 
honorable to retreat, and the necessity of 
such dishonor must not be thrust upon one 
who is without fault. On the other side it 
is urged that one may, under certain cir- 
cumstances, be forced to forego the exercise 
of a legal right, and that the exercise of a 
right, when such exercise involves the com- 
mission of a public offence can be justified 
only when it is required by public policy; 
and that between the killing and the safe 
retreat of a human being public policy re- 
quires the latter. 

Even in those jurisdictions which require 
one assailed to withdraw, if he can, rather 
than kill, retreat is not required where it 
clearly would not diminish the danger. For 
this reason one is not required to retreat 
from his dwelling-house, or even from his 
land in the immediate vicinity of his dwell- 
ing-house, to which he can retire in case of 
need; though if he can withdraw from his 
yard to his house, and thus avoid the neces- 
sity for killing, he must do so, and if he has 
voluntarily left his house he must continue 
to retreat. One’s place of business will be 





treated like his dwelling-house; he is en- 
titled to remain there in safety. 

The doctrine that one need not retreat 
from his house is based upon the fact that 
such retreat would leave him exposed to at- 
tacks which his house is intended to protect 
him against. It is not merely an aspect of 
the doctrine which allows him to defend his 
dwelling-house from an attack from without. 
It follows, therefore, that one may stand his 
ground and repel a murderous assault by 
one who is already within the house, even 
one rightfully there. 

In a few authorities this rule is carried 
still further, and it is held that one need not 
retreat from his own premises, even though 
not in the vicinity of his house. Most of 
these cases are from jurisdictions where the 
duty to retreat is not now enforced in any 
case of murderous attack; but the Supreme 
Court of the United States, which does not 
usually permit one to stand his ground and 
kill where retreat is open to him, appears not 
to require a retreat when the assailed is on 
his own premises, though remote from his 
house. This distinction appears to be un- 
tenable. There can be no question here of 
depriving the assailed of the protection of a 
building; if he has a greater right than when 
off his own premises, it must be a right con- 
nected in some way with the defence of land. 
But there is no right to use fatal force in the 
defence of one’s land. 

Where one is threatened with death un- 
less he will give up a chattel he certainly 
need not retreat, leaving the chattel, rather 
than kill the assailant; to yield would be to 
permit the assailant to commit robbery, and 
one may always kill to prevent the commis- 
.sion.of such a felony. It has been attempted 
to apply this same reasoning to the ordinary 
case of murderous atack. Foster in a pass- 
age often quoted, says “the injured party 
may repel force by force in defence of his 
person, habitation, or property, against one 
who manifestly intendeth and endeavoreth 
by violence or surprise to commit a known 
felony upon either;” and he applies this rule 
to a case of murderous assault. And it is 
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quite true that any violence, even killing, 
which is necessary to prevent the consuma- 
tion of a violent felony is justifiable; but the 
killing, to be justified, must be necessary for 
the purpose. It is necessary in the case 
supposed to kill to prevent robbery; but, 
where one murderously assailed can safely 
escape by retreat, killing is not necessary to 
prevent murder. 

If one not obliged to retreat can escape 
the necessity of killing by less serious vio- 
lence as by disarming the assailant or by 
knocking him down, he must do so. 
Whether he must first call upon bystanders 
for help is not certainly determined; but it 
is probably not necessary as a matter of law. 


Str FREDERICK POLLock’s recent admirable 
lectures “The Law of Reason” are printed 
in the December number of the Michigan 
Law Review. The subject is treated under 
two heads—“The Law of Nature,” and “Na- 
tural Justice in the Common Law.” Speak- 
ing of the reasonableness which is “the life 
of the Common Law,” he shows that we owe 
this ideal to the Greeks, the Law of Nature, 
as accepted throughout the Middle Ages, 
being derived directly or indirectly from 
Greek theories of ethics. He adds: 

The Roman conception involved in 
“aequum et bonum” or “aequitas,” is identical 
with what we mean by “reasonable,” or very 
nearly The Roman _ lawyers, 
in search of a rational sanction for the 
authority of the jus gentium, had gone to 
the Greek philosophy of natural justice; the 
medieval publicists, twelve centuries later, 
found in their revived learning this fabric of 
natural reason claiming respect by the triple 
authority of Aristotle, Cicero, and the Cor- 
pus Juris; this last, be it observed, being no 
pagan document, but the legislation of the 
orthodox emperor Justinian. Evidently the 
Law of Nature must have its place in the 
Christian system of Church and State, and 
no mean place. The problem was solved in 
the Decretum of Gratian by identifying the 
Law of Nature with the Law of God, as 
the Roman jurists had identified the jus 
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gentium with the Law of Nature. . . . If it be 
asked why common lawyers did not express- 
ly refer to the Law of Nature, the answer is 
that at no time after, at latest, the Papal in- 
terference in the English politics of the first 
half of the thirteenth century, was the cita- 
tion of Roman canonical authority accept- 
able in our country, save so far as it was 
necessary for strictly technical purposes. 
Besides, any such citation might have been 
construed as a renunciation of independence, 
or a submission of questions of general 
policy to the judgment of the Church. These 
considerations appear sufficient to explain 
why “it is not used among them that be 
learned in the laws of England to reason 
what thing is commanded or prohibited by 
the Law of Nature.” 

Of Natural Justice in the Common Law 
he says: 

The real and fruitful conquests of the 
principle of natural justice or reasonableness 
in our law belong to its modern growth, 
Students fresh from striving with the verbal 
archaism of our law-books must find it hard 
to realize that the nineteenth century, after 
the thirteenth, has been the most vital period 
of the Common Law. The greater part of our 
actual working jurisprudence was made by 
men born in the early years of that century, 
the contemporaries of Darwin and Emerson. 
A hundred years ago the law of contract was, 
to say the least, very far from complete, and 
the law of negligence and all cognate sub- 
jects was rudimentary. No such proposition 
could then have been enunciated as that 
every lawful man is bound (exceptions ex- 
pected) to use in all his doings the care and 
caution, at least, of a man of average pru- 
dence to avoid causing harm to his neigh- 
bors, and is entitled in turn to presume that 
they will use reasonable care both for him 
and for themselves. Now it has become a 
commonplace, and the wayfarer who reads, 
as he approaches a railroad crossing, the 
brief words of warning, “Stop, look, listen,” 
little thinks that they sum up a whole his- 
tory of keen discussion. The standard of a 
reasonable man’s conduct has been taken by 
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courts from the verdicts of juries, and con- 
solidated into judicial rules; and we have a 
body of authority covering all the usual oc- 
casions of men’s business and traffic, and 
already tending to be, if anything, too elab- 
orate. All this owes very little indeed to 
early precedents. The medieval feeling 
seems to have been rather that, outside a 
few special and stringent rules, a man should 
be held liable only for default in what he had 
positively undertaken; and, in days when 
mechanical arts were few and simple, and 
the determination of disputed facts was still 
a rude and uncertain process, this may have 
served well enough. But the law was capa- 
ble of growing to the demands of®ew times 
and circumstances; its conclusions in detail 
were not dogmas, but flexible applications 
of living and still expanding principles. The 
knowledge and resources of a reasonable 
man are far greater in the twentieth than in 
the sixteenth or the eighteenth century, and 
accordingly so much the more is required of 
him. 


In the Columbia Law Review for Decem- 
ber, Sir Frederick Pollock begins a series of 
scholarly articles on “The Expansion of the 
Common Law.” Concerning judicial inter- 
pretation of the law, he says: 

A further development, already foreseen in 
the thirteenth century and settled beyond 
questioning in the fifteenth, is that which 
gives our jurisprudence its most peculiar and 
striking character. Judicial interpretation 
of the law is the only authentic interpreta- 
tion. So far as the particular case is concerned 
this may seem an obvious matter. Positively, 
the court is there for the purpose of deciding, 
and has to arrive at a decision. Negatively, 
no other authority has any right to inter- 
fere with a court of justice acting within its 
competence; this is perhaps not quite so ob- 
vious, but may be supposed to be the rule 
in all or very nearly all civilized jurisdictions. 
But the Common Law goes much beyond this 
immediate respect for judicial authority. The 
judgment looks forward as well as backward. 
It not only ends the strife of the parties but 
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lays down the law for similar cases in the fu- 
ture. The opinion of a Superior Court em- 
bodied in the reasons of its judgment stands, 
with us, on a wholly different footing from 
any other form of learned opinion. I am 
not aware that any historical reason can be 
given for this other than the early consoli- 
dation of royal jurisdiction in England, and 
the administration of justice by the king’s 
judges on a uniform system throughout the 
country. Probably we shall never know how 
much they simplified, or whether their meth- 
ods were always what we should now call 
strictly judicial. But we know that in the 
time of Henry I., it was still possible to talk 
of distinct bodies of custom as existing in 
Wessex, in Mercia, and in the Dane law; that 
in the time of Henry II., there were still un- 
defined verities of usage, which may or may 
not have been confined to precedence and 
to the rules of inheritance; and that in the 
time of Henry III., men spoke only of the 
laws and customs of England, and whatever 
did not conform to the Common Law as de- 
ciared by the king’s court had to justify it- 
self as an exception on some special ground. 
The king’s judges, and they alone, had 
power to iay down what the general custom 
of England, in other words the Common 
Law, for the terms are synonymous in our 
books, must be taken to be. Quite possibly 
their own views of convenience counted for 
something in the process of determination; 
at the same time it is certain that, so far as 
universal or very general usage really ex- 
isted, the king’s judges, doing the king’s busi- 
ness in all parts of the country and compar- 
ing their experience at Westminster, were the 
persons best qualified to know it. The 
law of the thirteenth century was judge- 
made law in a fuller and more liberal sense 
than the law of any succeeding century has 
been. 


THE American Law Review comments in the 
following vigorous way on the extension of 
Federal jurisdiction of State canals by the 
recent decision—not yet reported—of the 
United States Supreme Court: 

It has been some time since the Supreme 








Court of the United States treated the pro- 
fession and the country with a genuine sur- 
prise; and persons who viewed with jealousy 
and alarm the extension of Federal jurisdic- 
tion through amendments to the Federal 
Constitution, adopted not by the assent of 
three-fourths of the States, but by the assent 
of a bare majority of the nine judges of the 
Supreme Court, had measurably ceased. But 
they are now awakened to a realization of 
the fact that the process of “sapping and 
mining’"—we use an expression of Thomas 
Jefferson—has been resumed. This time it 
exhibits the alarming feature of holding that 
the admiralty jurisdiction granted by the 
States to the United States by the Federal 
Constitution, extends to canals which are 
created and maintained by a single State 
and which lie wholly within the limits of 
that State,—in the particular case, to a 
libel for repairs upon a canal boat built 
to be hauled by horses along the Erie 
Canal, which is an artificial internal water 
way of the State of New York. The decision 
is rendered by a bare majority of the nine 
judges of the court. The opinion is written 
by Justice Brown, whose thorough knowl- 
edge of the admiralty law will commend it to 
the respect though perhaps not to the assent 
of the profession. Concurring with Justice 
Brown are Justices White, McKenna, Day 
and Holmes. Dissenting from the opinion 
of this slender majority are Chief Justice 
Fuller and Justices Harlan, Brewer and 


Peckham. Mr. Justice Brewer writes the dis- 
senting opinion. . . . 


The premise of this remarkable decision 
is the following extract from the judiciary 
clause of the Federal Constitution: 

“The judicial power shall extend . . . 
to all cases of admiralty and maritime juris- 
diction.” 

This no doubt refers to admiralty and 
maritime jurisdiction as it was understood at 
the time of the making of the Constitution. 
The meaning of this undefined and indeter- 
minate clause has been the source of fruitless 
controversy and of endless casuistry. Many 
years ago, the different States which were 
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bordered by navigable rivers, or which con- 
tained within their territories navigable 
streams, had what were called “Boat and 
Vessel Acts,” under which liens for supplies 
furnished to steamboats and for the wages 
of boat-hands were enforced in the State 
courts. A decision of the Supreme Court of 
the United States, extending the jurisdiction 
of the United States courts of admiralty over 
inland waters, wiped out this entire State 
jurisdiction. The Missouri Boat and Vessel 
Act and similar acts of other States went into 
decay. Claimants against these small craft 
were remitted to more expensive proceed- 
ings in the District Courts of the United 
States, an@ were subject to the unchecked 
extortion of the officers of these courts. 

Now the Supreme Court of the United 
States has taken a step further, and has ap- 
plied the admiralty jurisdiction granted to 
the United States to artificial waters created 
and maintained by a State, wholly within its 
own limits. 

It took the court some sixty years to find 
out that the admiralty jurisdiction granted to 
the Federal judicatories by the Constitution, 
extended to inland waters. It has taken it 
about seventy-five vears to find out that this 
jurisdiction extends to State canals; for we 
have had such canals for about that length of 
time. Another downward surge has been 
taken upon the lever of the Federal ratchet. 
The weight has been lifted to a new point. 
The tooth has caught in a new notch. The 
weight will never descend. The contrivance 
is of such a nature that it works only in one 
way—moves the weight only in one direc- 
tion. 

This is irretrievably so, unless Congress 
shall interfere. Congress has plenary power 
over the subject. The judicial power of the 
United States “extends to” the subject. But 
Congress can withhold that or any other sub- 
ject from the Federal District Courts, and 
can abolish those courts altogether, if it sees 
fit to do so. The State of New York ought 
to demand that jurisdiction over its own in- 
ternal improvements be restored to its own 
courts, and Congress ought to, and will if 
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the demand is made, pass the necessary 
legislation to undo the mischief which the 
Supreme Court has done. 


In an excellent article in the Michigan Law 
Review for December, Professor John A. 
Fairlie begins a discussion of “The Adminis- 
trative Powers of the President,” two points 
of which are of particular interest. 

Of “patronage” and its remedy, he says: 
It must be recognized that the custom of 
allowing the members of Congress to select 
local officers gives them a control over the 
Administration not contemplated by the 
Constitution, and far from satisfactory in 
practice; while the President’s exclusive 
power over the formal nominations tends to 
induce the members of Congress to support 
legislative measures favored by the adminis- 
tration, in return for patronage favors. There 
is probably no specific agreement to trade 
votes for appointments; but the influence of 
existing customs certainly violates the spirit 
of the constitutional separation of powers. 

To correct this misuse of the Presiden- 
tial appointing power is not an easy matter, 
which can be fully accomplished by promul- 
gating a legal rule, either in the form of a 
statute or of an executive regulation. The 
positions affected are of a distinctly different 
character from those in the subordinate classi- 
fied service now filled by means of competi- 
tive written examinations; and call for quali- 
fications of business capacity which cannot 
be thoroughly tested by that method. A sys- 
tem of higher grade examinations based on 
a professional university course in law, eco- 
nomics and public administration, such as is 
followed in Germany, could undoubtedly be 
devised, and could be so adapted to Amer- 
ican educational methods as to avoid any 
possible danger of the bureaucratic spirit. 
But even such a system could be perverted 
to partisan purposes so long as present no- 
tions as to the political nature of Presidential 
appointments prevail. The fundamental 
change that must be made is the recognition 
and appreciation, both by the people at large 
and by the politicians, of the non-political 
character of the administrative offices. 











Two suggestions may be made which, if * 
adopted, would aid in emphasizing this non- 
political character of such offices and in re- 
ducing the scope of political patronage. If 
the four-year tenure law were replaced by 
the older system of appointment for indefi- 
nite terms, the patronage at the free disposal 
of any administration would be reduced to a 
fraction of what it now is. And if the appoint- 
ment of local officers could be transferred 
from the President and Senate (both essen- 
tially political organs) to the heads of the de- 
partments, who are more directly responsible 
for the efficient conduct of their respective 
departments, administrative qualifications 
would receive larger consideration than is 
now given them. Such a decentralization of 
the appointing power would not take from 
the President any control which he person- 
ally exercises; but would be simply a recog- 
nition that the number of appointments is far 
larger than the President can select in per- 
son, and would transfer the responsible 
power of appointment to an administrative 
officer, who would be less dependent on the 
advice of members of Congress. Not only 
would this action tend to better the character 
of the administrative service; but the reduc- 
tion of Congressional patronage would tend 
to eliminate a serious corrupting influence 
from the Congressional elections. 

It may be added that still further decen- 
tralization in appointments may become ad- 
visable in the future as a counterbalance to 
ithe growing centralization in legislation and 
the scope of the Federal administrative ser- 
vice. Certainly if the constitution should be 
amended to give Congress larger powers, 
there should at the same time be amend- 
ments providing for some decentralization of 
the Federal administration. This might be 
accomplished by giving the State Governors 


_ the power of appointment to local Federal 


offices, a method that would secure the ad- 
vantage of local knowledge and at the same 
time continue the method of appointments 
by an executive official. ... 

Two interesting legal questions have 
arisen concerning executive regulations. 
First, are they not legislative acts, and there- 
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fore beyond the competence of the executive, 
and beyond the power of Congress to dele- 
gate? Second, if they are constitutional be- 
cause not acts of legislation, are they rules 
of law which will be enforced by the judicial 
courts, or is their enforcement secured only 
by administrative processes? 

On the first question, Federal judges have 
held, on the one hand, that Congress may 
delegate the power to make rules and regu- 
lations, and, on the other hand, that this does 
not constitute a delegation of legislative 
power. These views would seem to be 
logically inconsistent with each other; and 
the inconsistency is not removed by pointing 
out the difficulty of drawing the line between 
legislativve action and executive discretion. 
For only legislative 
power, that any 
delegation power by Congress must 
be a of legislative power. 
If this view is correct, statutory au- 
thorizations of executive regulations are 
either a grant of legislative power, or they 
are not grants of power, but merely expres- 
sions of opinion by Congress that the details 
left for executive regulation are not legis- 
lative in character, 

In some cases Congress has authorized 
executive regulations which approach very 
closely the field of legislative action. The 
most notable instance is in the reciprocity 
clause of the tariff act of 1890, which author- 
ized the President to suspend other clauses 
of the act permitting the importation of cer- 
tain commodities free of duties, with refer- 
ence to goods imported from countries which 
imposed duties on American products 
deemed by the President to be reciprocally 
unequal and unreasonable. By this provision 
the imposition of duties was made to depend 
on the action of the President. The opinion 
of the Supreme Court as to the constitution- 
ality of this power, in the case of Field v. 
Clark, discusses previous instances of some- 
what similar provisions, while the dissenting 
opinion of two judges serves to emphasize 
the point at issue. 

It was shown that there were numerous 
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instances where Congress had authorized the 
President to suspend the operation of certain 
statutes, under given conditions, and some 
cases where more positive authority had been 
conferred. The acts which gave the greatest 
extent of discretionary power to the Presi- 
dent were the Embargo Act of 1794, and the 
Non-Intercourse Act of 1799. The former 
authorized the President to lay an embargo 
on shipping “whenever, in his opinion, the 
public safety shall so require.” The latter 
authorized the President to remit and dis- 
continue the restrictions placed by the act on 
commercial intercourse “if he shall deem it 
expedient and consistent with the interest of 
the United States.” These and other acts 
were cited as showing the Congressional in- 
terpretation of the question. But the only 
act of this kind which had received judicial 
recognition was the Non-Intercourse Act of 
1809, which authorized the resumption of 
trade when the President by proclamation de- 
clared that France or Great Britain had re- 
voked or modified the edicts violating the 
neutral commerce of the United States. This 
act was upheld by the Supreme Court on the 
ground that the act of the President merely 
announced the condition or fact which the 
Legislature prescribed as necessary to the re- 
sumption of trade. 

Following this precedent, the majority of 
the court held that the clause in the act of 
1890 also left to the President simply the 
determination of a fact or contingency upon 
which the suspension of free importation was 
to take effect. 

From this opinion Justice Lamar and 
Chief Justice Fuller dissented. It was urged 
that the legislative precedents could not bind 
the judiciary in interpreting the Constitu- 
tion; and that the provision under consider- 
ation differed radically from that in the 
Non-Intercourse Act of 1809. .. . 

It will be noted that the difference of 
opinion was as to whether the powers con- 
ferred were legislative or not; and the view 
of the majority of the court throws open a 
wide field for delegated executive regula- 
tions. But the entire court accepted the view 
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that Congress cannot delegate legislative 
power, apparently the first specific expression 
by the Supreme Court of a maxim uniformly 
held by the State courts. 





om the cases on the question of “Pen- 
sioning School Teachers” several rules are 
deducible, says the Central Law Journal: 
First: Public officers as a class may be 
pensioned, if the good of the public service 
demands it. We, however, doubt the cor- 
rectness of the construction that is put by 
the Supreme Court of New York on the act 
of that State, that one member of a certain 
class can be pensioned while others in the 
same class or who subsequently come into 
that class are not entitled to the same priv- 
ilege. If public moneys are to be used at all 
for such purposes, they should be expended 
without favoritism, or the reason that sus- 
tains the whole scheme will fail, 7. ¢., that it 
be for the public good. It certainly would 
not benefit the school system, for instance, 
for the teachers to understand that certain 
ones, at the pleasure of the school board or 
any other determinate body, would receive a 
pension on completing a certain term of serv- 
ice, while others who were equally worthy 
and who had met all the conditions would be 
denied. Taxation to promote such a scheme 
would be clearly unconstitutional, as serving 
no public purpose. Second: The fund out 
of which such pensions are to be paid must 
be raised by general and uniform methods of 
taxation; the State has no right to tax the 
teachers direct for such a purpose, neither 
has a board of education or school commit- 
tee a right to insert in the teacher’s contract 
of employment, an agreement to remit a cer- 
tain proportion of his salary to create such a 
fund. The State has no right to compel par- 
ties to protect themselves against untoward 
conditions later in life; if it seems for the 
good of the public service that certain 
classes of public servants should be thus pro- 
tested, it is the duty of the State to supply the 
means, and, if necessary, to raise the money 
with which to create a special fund for that 
purpose, by the ordinary methods of taxa- 
tion. 
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Tue Editorial Notes of the American Law ° 
Review are always breezy,—even when deal- 
ing with so important a question as the Alas- 
kan Boundary Decision, in the December 
number. 

After quoting the provision of the treaty 
that: 

“Wherever the crest of the mountains 
which extend in a direction parallel to the 
coast from the fifty-sixth degree of latitude 
north to the point of intersection of the one 
hundred and forty-first degree of west longi- 
tude shall prove to be at a distance of more 
than ten marine leagues from the ocean, the 
limit between the British possessions and the 
strip (lisiére) of coast which is to belong to 
Russia, as above mentioned, shall be formed 
by a line parallel to the windings (sinuosités) 
of the coast, which shall never exceed the 
distance of ten marine leagues therefrom” 
—the note proceeds as follows: 

Unfortunately for this description, the 
chain of mountains described in the reports 
of early navigators, which was assumed to 
exist in this treaty, and which was assumed 
to exist by early cartographers who had 
drawn their maps accordingly, does not exist 
at all except toward the St. Elias Alps, far to 
the north. This was one of the circumstances 
which furnished the Canadians with an ex- 
cuse for their contention and for their ex- 
traordinary claim that the word “céte” (coast) 
employed in the treaty meant a line drawn 
along the western shores of the external 
fringe of islands which borders the territory 
in question. The other and efficient cause of 
this extraordinary contention was the dis- 
covery of gold in the Klondike region, mak- 
ing it strongly desirable, from the Canadian 
point of view, that the Canadians should have 
access to the sea through what is known as 
the Lynn Canal. Until the Canadians began 
to put forward this extraordinary claim, the 
territory in dispute had been put down as 
Russian territory, and, subsequently to the 
Seward Purchase of 1867, as American terri- 
tory, on all the maps in use in the United 
States, in England, and in Canada. In fact, 
those maps showed a greater quantity of 
American territory than has now been 
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awarded to the United States; for they 
showed the American territory as coming 
down to Portland Channel, according to the 
very language of the treaty of 1825, which 
language seems to have been ignored and 
defied in this decision. .. . 

The award :s everywhere, except at a 
single point, which is Mount Fairweather, 
considerably within the line of American con- 
tention. It will also be perceived that the 
line of the award, after leaving Portland 
Channel, touches the line of the American 
contention only at a point near Mount Van- 
couver in the St. Elias Alps, but that farther 
to the east it actually crosses the line of the 
American claim and cuts off a corner of what 
the American claim conceded to Canada in 
the vicinity of Mount St. Elias; a few square 
miles of glacier and cinder. The decision 
cuts off two islands which constituted the 
southern end of the so-called Alaskan “pan- 
handle,” and which had, prior to the Cana- 
dian pretension, being supposed to belong 
to Russian America, and subsequently to the 
United States, and which had’ been so char- 
tered on all the maps, and gives them to 
Canada; and that instead of making Portland 
Canal the southern boundary of American 
territory according to the tenor of the treaty 
of 1825, it proceeds in the very face of the 
language of that treaty and traces the boun- 
dary through the narrow channel called 
Pearse Canal, and does not make the Port- 
land Canal the boundary line until the point 
far to the east of the open sea is reached 
where Pearse Canal debouches from (or 
unites with) Portland Canal. On the other 
hand, it gives to the United States two small 
islands of wunpronounceable names, not 
shown at all on many of the maps, situated 
at the mouth of Pearse Canal, indicated by 
two black blotches on the smaller of the sub- 
joined maps, claimed by the Canadians in 
their pretension. Having regard to so much 
of the decision as relates to the southern 
boundary, it is our deliberate judgment that 
the decision gives the Canadians this much 
more than they had a right to claim. This is 
mathematically true, unless in the vear 1825 
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south meant north, and unless, since that 
time, the Portland Canal has changed its 
geographical location by crossing over from 
the south to the north side of the two islands 
known as Prince of Wales Island and Pearse 
Island. 


. 


The Anglo-Russian treaty of 1825, quoted 
above, declares that the line, after leaving 
the southernmost point of Prince of Wales 
Island, shall proceed toward the north along 
the pass called Portland Channel,—the lan- 
guage of the treaty being “remontera au nord 
le long de la passe dite Portland Channel.” A 
glance at the map will show that the boun- 
dary, as made by the commission, does not 
leave the southernmost point of Prince of 
Wales Istand and proceed toward the north 
by the Portland Channel, but that if it had 
done so it would have given Prince of Wales 
Island and Pearse Island to the United 
States. Instead of starting at the southern- 
most point of Prince of Wales Island and 
proceeding to the north along the pass called 
Portland Channel, it is made by this decision 
to start at the northern point of Prince of 
Wales Island and to proceed toward the 
north along Pearse Channel. A more ob- 
vious mal-interpretation and perversion of 
the language of a treaty could not be imag- 
ined. It thus appears that the Canadian con- 
tention relating to the southern part of the 
boundary was not supported by any ground 
except “this ground, here in Canada.” The 
Canadians wanted an outlet through Port- 
land Channel in the vicinity of Port Simpson, 
and the award coolly gives it to them out of 
American territory, and the American com- 
missioners yield. 

A glance at the maps which the American 
Law Review prints with the “Note,” from 
which we have quoted, leads us to wonder 
whether its editors have not mistaken Wales 
Island for Prince of Wales Island, the latter 
confessedly American territory, lying some 
sixty or seventy miles west of Wales Island. 
The boundary line starts from the southern- 
most point of Prince of Wales Island; about 
this there was no controversy. 
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Tue Canada Law Journal for November 

prints in full the reasons given by Lord Al- 
verstone for his finding in reference to the 
Portland Channel, which are, in part, as fol- 
lows: 
The answer to this question “What chan- 
nel is the Portland Channel?” depends upon 
the simple question, What did the contract 
ing parties mean by the words “the channel 
called the Portland Channel” in Article III. 
of the treaty of 1825? This is a pure ques- 
tion of identity... 

I will now endeavor to summarize the 
facts relating to the channel called Portland 
Channel, which the information afforded by 
the maps and documents to which I have 
referred establish. The first and most impor- 
tant is that it was perfectly well known before 
and at the date of the treaty that there 
were two channels or inlets, the one called 
Portland Channel, the other Observatory 
Inlet, both of them coming out to the Pacific 
Ocean. That the seaward entrance of Ob- 
servatory Inlet was between Point Maskey- 
lyne on the south and Point Wales on the 
north. That one entrance of Portland 
Channel was between the island now known 
as Kannagunut and Tongas Island. That 
the latitude of the mouth or entrance to the 
channel called Portland Channel, as de- 
scribed in the treaty and understood by the 
negotiators, was 54 degrees 45 minutes. The 
narrative of Vancouver refers to the channel 
between Wales Island and Sitklan Island, 
known as Tongas Passage, as a passage 
leading south-southeast toward the ocean— 
which he passed in hope of finding a more 
northern and westerly communication to the 
sea, and describes his subsequently finding 
the passage between Tongas Island on the 
north and Sitklan and Kannagunut on the 
south. The narrative and the maps leave 
some doubt on the question whether he in- 
tended to name Portland Channel to include 
Tongas Passage as well as the passage be- 
tween Tongas Island on the north and Sit- 
klan and Kannagunut Island on the south. 
In view of this doubt, I think, having regard 
to the language, that Vancouver may have 








intended to include Tongas Passage in that . 
name, and looking to the relative size of the 
two passages, I think that the negotiators 
may well have thought that the Portland 
Channel, after passing north of Pearse and 
Wales Isiand, issued into the sea by the two 
passages above described... . 

It is suggested on behalf of the United 
States that Portland Channel included both 
the channels—namely, the channel coming 
out between Point Maskelyne and Point 
Wales, and that running to the north of 
Pearse and Wales Islands, and that, upon the 
doctrine of the thalweg, the larger channel 
must be taken as the boundary. It is suff- 
cient to say that, in my opinion, there is no 
foundation for this argument. The lengths 
and the points of land at their entrances are 
given in the case of each channel by Van- 
couver in a way which precludes the sugges- 
tion that he intended to include both chan- 
nels under the one name, and it must be re- 
membered that he was upon a voyage of dis- 
covery, and named these channels when he 
had discovered and explored them. 


Tue Canadian view of the Alaska Bound- 
ary Decision is ably set forth by Thomas 
Hodgins in The Canadian Law Times for 
December: 

Before reviewing the decision of the ma- 
jority of the Alaska Boundary Tribunal the 
plain and just-minded people of both nations 
must admit that both Great Britain and 
Canada were disastrously handicapped when 
they submitted the international boundary 
dispute between Canada and Alaska to a 
tribunal of six members, one-half of whom, 
as American politicians, had previously given 
public expression to a decidedly hostile 
opinion against the then known British- 
Canadian claims,— subsequently formulated 
in the British case,—and had therefore that 
taint of partiality which, according to the 
principles of international justice, and the 
rules of the common law of both nations, 
absolutely disqualified them from sitting as 
judges or jurors, and eminently from being 
ranked as “impartial jurists of repute” which 
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the two great sovereignties of Great Britain 
and the United States, as trustees of the na- 
tional honor, political justice, and good 
faith of their respective nations, had agreed 
to appoint to the Tribunal... . 

With such prejudiced and therefore dis- 
qualified colleagues it was judicially, politi- 
cally, and humanly impossible that impartial 
justice could be administered, or the recog- 
nized doctrines of International Law could 
be given effect to. And it would have been 
appropriate that a diplomatic protest should 
have been made against appointments which 
dishonored the real impartiality of Tri- 
bunals of International Arbitration, and the 
breach of the Treaty contract to refer the in- 
ternational dispute to “impartial jurists of 
repute.” 

Questions five and six formulated the 
main crux of the dispute; whether the inter- 
national boundary line crossed the bays and 
inlets indenting this “coast of the continent.” 

The fifth question asked: “Was it the in- 
tention and meaning of said Convention of 
1825 that there should remain in the exclu- 
sive possession of Russia a continuous 
fringe, or strip, of coast on the mainland, not 
exceeding 10 marine leagues in width, sepa- 
rating the British possessions from the bays, 
waters of the 
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ports, inlets, havens, and 
Ocean?” 

The sixth question was only to become 
necessary in case the fifth was answered in 
the negative; and as to the bays and inlets 
it asked: “Was it the intention and meaning 
of the said Convention that, where the main- 
land coast is indented by deep inlets forming 
part of the territorial waters of Russia, the 
width of the lisiere was to be measured (a) 
from the line of the general direction of the 
mainland coast; or (b) from the line separat- 
ing the waters of the Ocean from the terri- 
torial waters of Russia; or (c) from the heads 
of the aforesaid inlets?” 

In considering these questions, it should 
be borne in mind—in addition to other 
points, hereinafter referred to—that a recog- 





nized uniform distance of three marine miles 
from the low-water mark of the tidal sea, 
determines where the Ocean begins. And 
as the majority of the Tribunal holds that 
tidal bays and inlets, being “sinuosities of 
the coasts,” are “ocean” within the Treaty 
expression “ten marine leagues from the 
Ocean;” then their low-water mark should 
also determine where the Tribunal’s “ocean” 
begins. 

But the mouths of tidal rivers are also 
“sinuosities of the coast; and the influent 
sea in such tidal rivers has also its low-water 
mark, which should similarly determine 
where they become “ocean” according to 
the above decision. Yet International Law, 
because the channels of bays, inlets, and 
rivers are filled to the ocean’s tidal level, 
classes them under the generic term of 
“arms of the sea,” and considers them in 
regard to sovereignty as if they were land. 
But the action in the influent sea in perpet- 
ually, or occasionally (as in the case of shoals 
of strands), submerging their lands, pre- 
cludes them, it is submitted, apart from au- 
thority, from being imported into the defini- 
tion “Ocean;” as that term is understood in 
International Law. 

Then as to the seventh question: “What 
are the mountains situated parallel to the 
coast?” The British originally proposed the 
seaward base of the mountains as the boun- 
dary line. Russia objected, because the 
mountains might slope directly to the ocean, 
and practically give them no foothold on the 
coast, and asked that the line should be on the 
summit of “the mountains bordering on the 
coast.” This was considered in the treaty 
by the words “the summit of the mountains 
situated parallel to the coast.’’ But the ma- 
jority of the tribunal has adopted a line 
which, at a number of points, rests on moun- 
tains lying far inland from the coast, and 
separated from it by nearer mountains, which 
come more within the words of the treaty as 
‘situated parallel to the coast,” than those 
selected by the tribunal. 
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ACCIDENT INSURANCE. (CAUSE OF DEATH, 
BLooD POISONING FOLLOWING WOUND.) 
IowA SUPREME CourT. 


In Delaney v. Modern Accident Club, 
97 Northwestern Reporter gi, the court 
holds that death resulting from blood 
poisoning following a wound received on 
a finger, is an accidental death within the 
terms of an accident insurance certificate. A 
number of authorities are elaborately re- 
viewed, and the court holds that it is imma- 
terial whether the bacilli causing the disease 
were introduced into the wound at the time it 
was inflicted and by the instrument inflicting 
it, or whether they were introduced after- 
wards and from other sources. “‘A disease 
brought about as the result of a wound, even 
though not the necessary or probable result, 
yet if it is the natural result of the wound and 
not of an independent cause, is properly 
attributed to the wound, and death resulting 
from the disease is a death resulting from the 
wound, even though the wound was not in its 
nature mortal or even dangerous. Even 
though the wound results in disease or death 
through the negligence of the injured person 
in failing to take ordinary and reasonable 
precautions to avoid the consequences, the 
death is the result of the wound.” 

ALIENS. (Conrracr LABORERS — MEMBERS OF 
LEARNED PROFESSION—EXPERT ACCOUNTANTS.) 
UNITED STATES CIRCUIT COURT, SOUTHERN 
Disrrict, NEW YORK. 

In re Ellis and Jn re Charalambis, 
124 Federal Reporter 637. Two impor- 
tant holdings were made in these cases on 
the importation of contract labor. The first 
is, that the omission, in Act of Congress, 
March 3, 1903, c. 1012, 32 Stat. 1213 (amend- 
ing and reénacting the previous Immigra- 


tion Laws and repealing conflicting provi- 
sions) of the clause contained in Act of March 
3, 1891, c. 551, 26 Stat. 1884, excluding “the 
class of contract laborers excluded by the 
Act of Feb: 26, 1885,” did not amount to a 
repeal of that provision in the Acts of 1885 
and 1891. This result is reached in view of 
the recital in the Congressional Record, 
p. 3205, showing that the House concurred 
in a Senate amendment omitting this clause, 
“leaving intact the Contract Labor Laws 
heretofore enacted and now on the statute 
books.” The Act of Feb. 26, 1885, c. 164, 
23 Stat. 332, forbade the immigration of any 
alien under contract made previous to im- 
migration to perform labor or service of 
any kind in the United States: and under this 
decision this provision is still operative. The 
second holding is that an expert accountant 
is not a person belonging to any recognized 
learned profession so as to be within the 
exception contained in Act of March 3, 1903, 
c. 1012, §2, 32 Stat. 1214. This holding 
seems to turn on the incorporation of the 
word “learned” in the act of that vear which 
had been omitted from previous statutes. 
Just what constitutes a member of a “learn- 
ed” profession the court does not say. 
ARCHITECTS. (PUBLICATION OF PLANS—FILING 
WITH BUILDING DEPARTMENT—LOss OF PROpP- 
ERTY RIGHTS.) 
NEW YORK SUPREME Court. 
In Wright v. Eisle, 83 New York Supple- 
ment 887, the property rights of an architect 
in plans prepared by him and filed with the 
building department of the city where the 
building is to be erected, are considered and 
held to be thereby lost. 
The building department had approved of 
piaintiff’s plans, and in consequence he su- 
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perintended the construction of the house, 
receiving compensation therefor. So far the 
law protected him, but beyond that he had 
no further rights in his work. The cases of 
Palmer v. DeWitt, 47 N. Y. 532, 7 Am. Rep. 
480; Callaghan v. Myers, 128 U. S. 617, 657, 
g Sup. Ct. 177, 32 L. Ed. 547; Jewelers’ Mer. 
Agency v. Jewelers’ Pub. Co., 155 N. Y. 241, 
251, 49 New England Reporter 872, 41 L. R. 
A. 846, 63 Am. St. Rep. 666, are cited in 
support of this view. The court also holds 
that where an architect prepares plans for a 
client for a certain compensation they he- 
long after publication, to the client and not 
to the architect. 
AUTOMOBILES. TEMPORARY AB- 
SENCE—DvutTy 10 FASTEN MACHINE.) 

NEw YoRK SUPREME Court. 


(CHAFFEUR’S 


In Berman v. Schultz, 84 New York Sup- 
plement 22, the plaintiff sued for injuries to 
his horse and wagon from a collision with 
automobile which was left unattended 
while the operator went into a_ build- 
ing to deliver goods, and which had 
been started by some small boys playing 
near by. The court, in reversing a judg- 
ment for plaintiff, savs that the law did not 
impose on the defendant the duty to make 
the starting of the machine impossib‘e; that 
throwing off the current, putting on the 
brake, and throwing off the switch, so that 
the machine could not start of itself, were 
sufficient precautions, and it was not the 
operator’s duty to chain the machine to a 
post, or in some way fasten it so that it would 
be impossible for it to be started by a third 
person. The act of the small boys was the 
proximate cause of the trouble. 


an 


BLACKLISTING. (LEGALITY—RIGHT OF MASTER 
ro DISCHARGE SERVANT— CONSPIRACY To DE- 
STROY LABOR UNION.) 

UNITED STaATEs Circutr CourRr FOR THE 


EASTERN District oF MIssouRI. 

The case of Boyer v. The Western Union 
Telegraph Co., 124 Federal Reporter 246, is 
a noteworthy addition to the law regulating 
the relations of capital and labor. The suit 
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was by members of a Telegraphers’ Union, 
to prevent the disruption of that organization 
by the carrying out of the defendant’s pur- 
pose to discharge its members from employ- 
ment. The court holds that in the absence 
of a contract a master may discharge his 
servant without notice whenever he pleases, 
and that in consequence of this right there 
can be no such thing as an unlawful conspi- 
racy to destroy a labor union by discharging 
its members or refusing to employ them. 
The remedy for discharge from employment 
in violation of a contract is declared to be at 
law, and not in equity. 

And then comes the most important hoid- 
ing in the case; that an employer having 
discharged employés belonging to a labor 
union has the right to keep a book contain- 
ing their names and showing the reason of 
their discharge, and to invite inspection 
thereof by other employers, even though the 
latter therefore refuse to hire the discharged 
employés. The court “Suppose a 
man should file a bill alleging that he be- 
longed to the Honorable and Ancient Order 
of Freemasons, or to the Presbyterian 
Church, or to the Grand Army of the Re- 
public; that his employer had discharged 
him solely on that account; that he had 
discharged others of his employes, and in- 
tended to discharge all of them, for the same 
reason; that he kept a book which contained 
all the names of such discharged persons, and 
set opposite the name of each discharged 
person the fact that he had been discharged 
solely on the ground that he belonged to 
such organization; and that he had given 
such information to others, who refused to 
employ such persons on that account. Is it 
possible a court of equity could grant relief? 
If so, pray, on what ground? And yet that 
is a perfectly parallel case to this as made 
by the bill.” 

The court cites in support of this decision: 
Payne v. Western & Atlantic R. C. Co., 49 
Am. Rep. 666; Dinah Worthington et al. v. 
James Waring ct al., 157 Mass. 421, 32 New 
England Reporter 744, 20 L. R. A. 342, 34 
Am. St. Rep. 294; Hundley v. Louisville & 


says: 
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Nashville Railway Co., 48 Southwestern 
Reporter 429, 88 Am. St. Rep. 298; Ray- 
mond v. Russell et al., 9 New England Re- 
porter 544, 58 Am. Rep. 137; McDonald v. 
Ill. Central R. R., 187 Ill. 529, 58 New Eng- 
land Reporter 463; Wabash R. R. Co. v. 
Hannahan et al. (C. C.) 121 Federal Re- 
porter 563. 

BOYCOTT. LABOR 
UNIONS.) 


(ILLEGALITY — RIGHTS OF 
NEW JERSEY Court’ OF CHANCERY. 


The case of Martin v. McFall, 55 At- 
lantic Reporter 465, presents a noteworthy 


contrast to the case of Boyer v. West- | 


ern Union Telegraph Co., 124 Federal 
Reporter 246, elsewhere reviewed. In the 
Federal case blacklisting was held legal— 
in the present case boycotting is held 
illegal. Since in each instance the essence 
of the wrong is the interference by one party 
with the attempt of the other to contract 
with third persons, it would seem difficult to 
reconcile the decisions. In the present case 
the vice-chancellor defines what labor unions 
may and may not do: Labor unions may 
lawfully combine and form unions; they may 
strike; but they may not prevent others 
from working, or render it either difficult or 
uncomfortable for them to work; and they 
may not employ the boycott. 

The rather curious remark is added that if 
the defendants did not intend to do the 
things forbidden by the restraining order 
then the order would do them no harm. 


CARRIERS. 
JURY TO PASSENGER—RIGHT OF RECOVERY.) 
NORTH CAROLINA SUPREME Court. 
In McNeill v. Durham & C. R. Co.,, 
44 Southeastern Reporter 34, the carry- 
ing of a newspaper editor on a pass, given 
in consideration of advertising, is held to 
amount to unjust discrimination within the 
inhibition of Laws 1891, p. 277, c. 320, Sec- 
tions 4 and 25, punishing unjust discrimina- 
tion in passenger rates by a fine not exceed- 
ing $5,000. This is because the value of the 
advertising is not shown to be exactly equal 


(Unjust DiscrRIMINATION—PAss—IN- 


to the value of the pass, and because it: 
amounted to a sale to the editor of his tran- 
sportation on credit and not for cash. In 
discussing the public policy which was voiced 
in the act, the court refers,to the opinion of 
Mr. Justice Douglas in State v. Railway Co., 
122 N. C. 1052, 30 Southeastern Reporter 
133, 41 L. R. A. 246, in which it was stated 
that the number of free passes issued in 
North Carolina in one year was over 100,000 
and after deducting those permitted by the 
statute, over a quarter of a million of tran- 
sportation was given away annually, mostly 
to the classes best able to pay, and which was 
preforce added to the fares of those who 
paid their way. Having determined that the 
editor’s contract for transportation was ille- 
gal, the court then holds that he could not 
recover for injuries arising from the com- 
pany’s negligence, during his passage. This 
is on the theory that he and the company 
are in pari delicto. The case is distinguished 
from those holding ineffectual, stipulations on 
the backs of free passes, exempting the car- 
rier from liability for injuries sustained by 
the holder thereof. In those instances the 
contract for transportation was legal, while 
in this case it was not so. 


CARRIERS. 
FARE—FORCIBLE 
SAULT.) 


(PASSENGER’S REFUSAL TO PAY EXTRA 
EvicrioN—ACTION FOR AS- 


New YorkK Court OF APPEALS. 


In Monnier v. New York Central & 
Hudson River R. R. Co., 67 Northeast- 
ern Reporter 569, the plaintiff recovered 
damages for an assault and battery by one of 
the defendant’s conductors when the plaintiff 
was in one of the defendant’s cars as a pas- 
senger. Plaintiff had gone to the defendant’s 
station but found the ticket office, which had 
been open for an hour before the de- 
parture of the train, closed for five to 
ten minutes before the train pulled out 
and he was compelled to go aboard 
without a ticket. The price of the ticket 
plaintiff intended to purchase was fifteen 
cents but under the rules of the company 
he could be compelled to pay nineteen cents 
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on board the train. This he refused to do 
and was forcibly ejected. The case pre- 
sented the question whether the plaintiff had 
any right to resist the conductor when he 
was ordered to leave the train. It was con- 
ceded that the company’s rule requiring the 
extra fare was a valid and reasonable regula- 
tion and it is sanctioned by statute. The 
court was very much divided in its opinion. 
Three judges held that plaintiff was not justi- 
fied in resisting the conductor by force but 
should have peaceably left the car and relied 
on his legal remedy, especially in view of the 
small amount involved. Numerous authori- 
ties are cited in support of this view. The 
court says, “He virtually invited all the force 
necessary to remove him, and since no more 
was applied than was necessary to effect the 
object he cannot recover either against the 
conductor or the defendant in an action for 
assault and battery.” Three dissenting 
judges held that plaintiff had a right to re- 
sist the eviction by force; that no question 
of good taste was involved; and that the legal 
rights of the parties, turning on the question 
of fact as to plaintiff’s ability to buy a ticket, 
had been settled by the verdict of the jury. 
Judge Cullen who cast the deciding vote 
takes the middle ground that the plaintiff was 
justified in forcibly resisting any attempt to 
remove him in case such an attempt amount- 
ed to an invasion of his legal rights; but also 
takes the view that the conductor was not 
obliged to rely on the passenger’s word, but 
was justified in enforcing the rule of the com- 
pany, the extra fare exacted not being be- 
yond the limit fixed by the company’s rule. 





CARRIERS. (INnJury ExprRESS MESSENGER— 
CONTRACT RELEASING RAILROAD COMPANY FROM 
LIABILITY— VALIDITY.) 

WISCONSIN SUPREME COURT. 


In Peterson v. Chicago & N. W. Ry. Co., 
96 Northwestern Reporter 532, the plain- 
tiff, an express messenger, sued for per- 
sonal injuries received in the course of 
his employment, by the alleged negligence 
of the defendant railroad company. The de- 


TO 


fendant relied on a contract between itself 
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and plaintiff's employer, the American Ex- 
press Company, whereby the latter covenant- 
ed to indemnify defendant from all such lia- 
bilities, and on a further contract between 
plaintiff and his employer whereby he as- 
sumed all risks of accident, and agreed in 
turn to indemnify the American Express 
Company from any damages it was com- 
pelled to pay in consequence of any claim 
for injuries. The court held that the con- 
tracts were not invalid as contravening pub- 
lic policy. The case is said to be a new one 
in Wisconsin, but the court relied on a deci- 
son by the United States Supreme Court, in 
Baltimore Ry. Co. v. Voight, 176 U. S. 498, 
20 Supreme Court Reporter 385, 44 L. Ed. 
560, in which it was held that an express 
messenger under similar facts, was not a 
passenger. 


COMPETITION. (UNLAWFUL CHARACTER—INDUC- 
ING BREACH OF CONTRACT.) 
NEW YORK SUPREME Court. 
In the suit of the American Law 
Book Co. v. The Edward Thompson Co., 
84 New York Supplement 225, plaintiff 
sought an injunction to restrain the de- 
fendant from agreeing with subscribers to 
plaintiff’s publication, to indemnify them 
against claims for damages for breaches of 
their contracts in declining to receive plain- 
tiff’s books and purchasing those of defend- 
ant. The theory of the defence was that 
plaintiff had no remedy in equity,—actions at 
law for breaches of contract, affording ade- 
quate relief. It was said in argument that 
cases where injunction had been granted to 
prevent solicitation of a breach of contract 
have involved only contracts for personal 
services, and that there was no precedent for 
the injunction sought in the present instance. 
The court says, however, that if there be no 
exact precedent to this injunction, none is 
needed. The defendant is engaged in an at- 
tempt to obtain business which the plaintiff 
has secured, having no regard to fairness of 
competition but by a resort to trick and de- 
vice, and that the inadequacy of an action for 
damages is obvious. The complainant got 
its injunction. 
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CONVICTS. (BERTILLON MEASUREMENTS—PHOTO- 
GRAPHS—MANDAMUS TO COMPEL SURRENDER— 
REVERSAL OF SENTENCE.) 

NEW YORK SUPREME COURT. 
In re Molineux, 83 New York Sup- 
plement 943. As an aftermath of the 

Molineux case the defendant brought man- 

damus to compel the surrender to him, 

after his final acquittal, of the photographs 
and Bertillon measurements which had 
been made of him while in prison under 
final sentence after his first trial, and before 
its reversal by the Court of Appeals. He 

was denied relief. Laws 1889, c. 382, p. 511, 

§40, authorized the Superintendent of State 

prisons to make rules and regulations for a 

record of photographs and other means of 

identifying each convict received, and Laws 





1896, c. 440, p. 401, §1, requires the super- | 


intendent of State prisons to cause prison- 
ers to be subjected to Bertillon measure- 
ments. The court says that the relator must 
have a clear legal right to what he asks for, 


and it does not appear in this case that he | 


has one. The Superintendent of State prisons | 
is under no obligation to surrender the | 


photographs and measurements, which are 
no more damaging to the relator than the 
court records and other traces of his strug- 
gle for liberty. The case while peculiar, is 
not new, the same view having been taken 
in People ex rel Joyce v. York, 27 Misc. Rep. 
658, 59 N. Y. Supp. 418, and Owen v. Part- 
ridge, 40 Misc. Rep. 415, 82 N. Y. Supp. 248. 





CORPORATIONS. (CuristiAn SCIENCE CHURCH— 
APPLICATION FOR CHARTER.) 

PENNSYLVANIA SUPREME CourRT. 

of Christ, 


In re First Church 


Scien- | 


tist, 55 Atlantic Reporter 536, chronicles | 


the unsuccessful attempt of a Christian 
Science church to secure a charter of 
incorporation in Pennsylvania. The court, 
in affirming the refusal of the charter by 
the court below, holds that the evidence 
in the case does not support a finding that 


the corporation was one for private profit, | 


though individual healers receive compen- 
sation, as this seems to be a personal recom- 


pense with which the society has nothing to 
do. But the charter is refused on the ground 
that the purposes of the proposed corpora- 
tion include matters injurious to the commu- 
nity. The teaching that disease can be reme- 
died by prayer alone is contrary to the policy 
of the law, which is to assume control and 
require the use of the most effective known 
means to overcome and stamp out those ills 
which otherwise would become epidemic. In 
such cases an attempt at treatment by those 
not possessing the lawful qualifications is 
violative of public policy. The court says: 
“Neither the law nor reason has any objec- 
tion to the offer of prayer for the recovery 
of the sick.” The objection seems to be to 
relying on it too exclusively. 





EVIDENCE. (SEIzuRE oF PAPERS~—ILLEGALITY— 
EFFECT ON COMPETENCY.) 

NEW YORK Court OF APPEALS. 

In People v. Adams, 68 Northeastern 
Reporter 636, which was a_ prosecution 
for running a policy game, Adams _ be- 
ing locally known as the “Policy King,” 
private papers of the defendant which 
had been taken on a_ search warrant, 
were offered in evidence. The court in 
reviewing the admission of these papers 
in evidence said that no notice need be taken 
as to how they were obtained, whether law- 
fully or unlawfully, the evidence being other- 
wise proper and material. If there was any 
illegal invasion of the defendant’s rights, his 
remedy was by an independent proceeding. 
The following authorities are cited: Com- 
monwealth v. Tibbetts, 157 Mass. 519, 32 
Northeastern Reporter 910; Commonwealth 
v. Dana, 2 Metc. 329, 337; Commonwealth 
v. Lottery Tickets, 5 Cush. 369, 374; Com- 
monwealth v. Intoxicating Liquors, 4 Allen, 
593, 600; Commonwealth v. Welsh, 110 
Mass. 359; Commonwealth v. Taylor, 132 
Mass. 261; Commonwealth v. Keenan, 148 
Mass. 470, 20 Northeastern Reporter Io1; 
Commonwealth v. Ryan, 157 Mass. 403, 32 
Northeastern Reporter 349; 1 Greenleaf’s 
Evidence, §254a, §229; 1 Taylor’s Evidence, 
§922; 1 Bishop’s Crim. Proc. (3rd Ed.) 
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§246; Ruloff v. People, 45 N. Y. 213; People 
v. Van Wormer, 175 N. Y. 188, 67 North- 
eastern Reporter 299. 


— 


DIVORCE. (SpeciaL LAaw—ConsTITUTIONAL IN- 


HIBITION—POSTPONING ENTRY OF FINAL JUDG- 


MENT.) 
CALIFORNIA SUPREME CourRT. 


The Green Bag 


In Deyoe v. the Superior Court of | 


Mendocino County, 74 Pacific Reporter 28, 
Cal. St. 1903, p. 75, c. 67, declaring that a 
final judgment of divorce shall not be entered 
until the expiration of one year from the 
rendition of an interlocutory decree of di- 
vorce is held not to violate Constitution, Art. 
4, §25, subd. 3, prohibiting special laws 
regulating the practice in courts of justice. 
The court reiterates the general principle 
that constitutional prohibition of class legis- 
lation does not forbid such classification as 


is substantial and germane to the purpose of | 


the law, and then holds that divorce proceed- 
ings are so peculiar as to be legitimate sub- 
jects for special legislation. As constitut- 
ing such peculiarity the court instances the 
theory that the State is a party, and is inter- 
ested in the maintenance of the marital 
status. The following authorities are cited: 
“McBlain v. McBlain, 77 Cal. 507, 20 Pacific 
Reporter 61, Warner v. Warner,100 Cal. 11, 
14, 34 Pacific Reporter 523, 524; Hatton v. 
Hatton, 136 Cal. 353, 356, 68 Pacific Repor- 
ter 1016; Newman v. Freitas, 129 Cal. 283, 
289, 61 Pacific Reporter 907, 50 L. R. A. 
548. The existence of other Code regula- 
tions of divorce proceedings, is also pointed 
out. 





INDECENT PROPOSAL. 
UAL INTERCOURSE—CAUSE OF ACTION.) 


KENTUCKY Cour?’ oF APPEALS. 


In Reed v. Maley, 74 Southwestern 
Reporter 1079, the plaintiff sued to re- 
cover damages for a solicitation to sexual 
intercourse made her by defendant, and 
the sole question was whether such an 
indecent proposal, in the absence of tres- 


(SOLICITATION TO SEx- 





pass or assault, furnished a cause of action. 
This is answered in the negative. The 
court says that the fact that no case has been 
discovered involving this question, conduces 
strongly to show that the legal profession for 
centuries has entertained the impression that 
a civil action will not lie on such a state of 
facts. Wadsworth v. Western Union Tele- 
graph Company, 86 Tenn. 695, 8 South- 
western Reporter 574, 6 Am. St. Rep. 864 is 
referred to, and the dissenting opinion of 
Judge Lurton, in which he points out as the 
reason for refusing an independent action for 
menta! suffering, the remote and metaphysi- 
cal character of the damages, is quoted with 
approval. The court says that a solicitation 
by a criminal to a reputable citizen to join 
in arson, larceny, or robbery, would furnish 
no cause of action, notwithstanding the humi- 
liation and indignation which the citizen 
might feel. A bawd’s solicitation of a man 
to illicit relations with her would give him 
no cause of action; yet it should do so if a 
similar proposal would confer a right of re- 
covery ona woman. The cases of Newell v. 
Whitcher, 53 Vt. 589, 38 Am. Rep. 703; 
Bennett v. McIntire (Indiana Supreme 
Court), 23 Northeastern Reporter 78, 6 L. 
R. A. 736; City of Henderson v. Clayton 
(Kentucky) 57 Southwestern 1, 53 L. R. A. 
145, and Hutchinson v. Louisville & Nash- 
ville Railway Company (Kentucky), 57 
Southwestern 251 are all distinguished from 
the case at bar. 

The argument in support of plaintiff’s re- 
covery was that the solicitation to commit 
adultery constituted a common law offense, . 
and that for a criminal act occasioning injury 
to a particular individual a cause of action 
arose. Kentucky Statutes, Section 466, pro- 
vides that a person injured by the violation 
of any statute may recover, although a pen- 
alty or a forfeiture is also imposed. But the 
court says that there is no statute denouncing 
a penalty for a solicitation to commit adultery, 
and while assuming for the sake of argument 
that the defendant could have been indicted 
at common law, it is of the opinion that that 
fact would not furnish a ground for civil re- 
covery. Judge Hobson dissents. 
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INFANTS. (MEDICAL ATTENDANCE.—FAILURE TO 
FURNISH. — MISDEMEANOR, — CONSTITUTIONAL 
Law.) 


New YorkK Court OF APPEALS. 


In People v. Pearson, 68 Northeast- 
ern Reporter 243, an indictment was prose- 
cuted under Penal Code, Section 288, 
punishing one who fails to furnish medical 
attendance to a minor, in violation of a duty 
imposed by law. . The question of liability, 
the court holds, is determined by the fact 
whether an ordinarily prudent person, solici- 
tous for the welfare of the child would deem 
it necessary to call in a physician. The 
phrase “duty imposed by law” has reference 
to persons designated by the common law as 
parents, guardians, efc. A considerable re- 
view of the growth of medical science is pre- 
sented, and then comes the important hold- 
ing that by the term “medical attendance,” 
attendance by a regular licensed physician is 
meant, and attendance by one who, on ac- 
count of his religious belief, neglects to furn- 
ish proper medical care, relying on prayer for 
divine aid, is not included. The question of 
the constitutionality of the statute is then 
considered, as to whether it violates Const. 
Art. 1, Section 3, guaranteeing religious lib- 
erty, and the court says in substance that a 
person cannot, under the guise of religious 
belief, commit acts which the Legislature has 
stigmatized as crimes. The following author- 
ities are cited: Barker v. People, 3 Cow. 686- 
704, 15 Am. Dec. 322; Lawton v. Steele, 119 
N. Y. 226-236, 23 Northeastern Reporter 
878, 7 L. R. A. 134, 16 Am. St. Rep. 813; 
Thurlow v. Massachusetts, 5 How. 504-583, 
12 L. Ed. 256. 

In a concurring opinion Judge Cullen ex- 
presses the opinion that the State cannot dic- 
tate the medical treatment which an adult 
may choose to receive. 


INSURANCE, (DEFENSE OF SUICIDE.—STATUTORY 


PROHIBITION.—AGREEMENT FOR LESSER INDEM- 


NITY.—VALIDITY.) 


UNITED STATES CIRCUIT COURT FOR THE 


WESTERN Distrricr OF MIssouRI. 


In Whitfield v. A&tna Life Ins. Co., 125 
Federal Reporter 269, the effect of Rev. St. 





of Mo. 1889, Section 7896 (which provides 
that suicide shall be no defense to a suit on a 
life insurance policy, unless it be shown that 
the insured contemplated suicide when he ap- 
plied for the policy, and that any stipulation 
in the policy to the contrary shall be void), 
on a contract providing for a lesser indem- 
nity, in this case $500 instead of $5000, if 
insured committed suicide, is considered and 
the provision of the policy is held valid not- 
withstanding the statute. The opinion turns 
to a considerable degree on the definition of 
the term “defense,” as used in the statute. 
The court holds that the Legislature has not 
undertaken to say that parties making a 
contract of insurance shall not agree upon 
the amount of compensation to be paid by 
the company in the event of death from sui- 
cide. Baltimore Ry. Co. v. Voight, 176 U. 
S. 498, 20 Supreme Court Reporter 385, 44 
L. Ed. 560; Shaw v. Railroad Co., 1o1 U. S. 
565, 25 L. Ed. 892, are cited on the right of 
private contract, and on the construction of 
statutes in derogation of the common law; 
and the court says that the decision of the 
Missouri Court of Appeals, in Keller v. Trav- 
eler’s Ins, Co., 58 Mo. App. 557 is not bind- 
ing on it, as the court of appeals is not a 
court of the highest jurisdiction in Missouri. 





INVENTIONS. (AGREEMENT BETWEEN EMPLOYER 
AND EMPLOYEE.—U NCONSCIONABLE CHARACTER.) 
UNITED Srares Circuir Courr oF Ap- 
PEALS, First CIRCUIT’. 
In Thibodeau v. Hildreth, 134 Federal 
Reporter 1892, the United States Circuit 
Court of Appeals held that an agree- 
ment by an employé, in consideration of his 
employment, to give his employer the benefit 
of all inventions made by him, and to keep 
the same forever secret if the employer re- 
quired, was not unconscionable, or against 
public policy, and such an agreement would 
not be canceled at the employé’s instance. 
The opinion is very brief and amounts to 
a little more than a bare assertion of the 
contract’s validity; but it is said that such 
agreements are not uncommon, and may be 
necessary for a reasonable protection of the 
employer’s business. 
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MARRIAGE. (BREACH OF PROMISE.—DAMAGES.— 
EXCESSIVE VERDICT.) 
UNITED StarEs CrrcuIr COURT FOR THE 
DIsTRICT OF OREGON. 
In McCarty v. Heryford, 125 Federal 
Reporter 46, a verdict of $22,500 for 
breach of marriage promise, against a man 
shown to own property worth $70,000, in- 
cumbered by a mortgage for $20,000, was 
held so excessive as to indicate passion or 
prejudice on the part of the jury, the offer 
of marriage having been renewed in good 
faith after the commencement of the action, 
and the matters of aggravation relied on by 
the plaintiff not having been sustained by a 
preponderance of the evidence. The court 
reviews a number of verdicts in this class 
of cases and says the verdict in the case at 
bar is unusual. In Campbell v. Arbuckle, 4 
New York Supplement 30, a verdict for $45,- 
000 was sustained, but that verdict amounted 
to only four and one-half per cent., for one 
year of the defendant’s estate. In another 


| 
| 
| 
| 
| 
| 
| 
| 





case a verdict for $25,000 was allowed to | 
stand, that sum being one-sixth of the defend- | 


ant’s fortune. 


In other cases verdicts for 


$16,000 and $12,500, where the defendants | 
were worth $50,000 and $75,000 were ap- | 
proved, the recovery in each instance being | 


increased by matters of aggravation. In 


the present instance the court says that if | 


the verdict is allowed to stand, in view of the 
incumbrance already on defendant’s prop- 
erty, it will wipe out his entire estate at 
forced sale; and that if a jury may thus divest 
a man of his property, its power ought to be 
exercised with great caution. 


MONOPOLIES. 
COMMERCE.) 
UNITED States Circurr CouRT FOR THE 

Disrricr OF OREGON. 


(AntTI-TrRust LAW.—INTERSTATE 


In Ellis v. Inman, Poulsen & Co., 124 
Federal Reporter 956, a combination be- 
tween all local lumber manufacturers in 
a city to raise and maintain the price to 
local customers, and to refuse to sell to 
those who purchased any part of their sup- 
ply from outside mills, were held not to 





violate the Sherman anti-trust law, as in 
restraint of interstate commerce, while the 
discrimination against local dealers purchas- 
ing elsewhere affects interstate commerce 
only directly and incidentally. 


MURDER. (REVERSAL OF CONVICTION. PLEA OF 
GUILTY OF MANSLAUGHTER.—POWER TO ACCEPT.) 
UNITED STATES CIRCUIT COURT FOR THE 
DistRIcTt OF NEBRASKA. 
In United States v. Linnier, 125 Federal 
Reporter 83, an interesting question of prac- 
tice in homicide cases is presented. The de- 
fendant was indicted for murder, was convict- 
ed, and then filed a motion for new trial which 
was sustained. He thereupon offered to file 
a plea of guilty of manslaughter and allow 
sentence to be pronounced thereon. The 
United States attorney objected to the re- 
ceiving of such a plea, and the question was 
as to the power of the court in the premises. 
The evidence had shown the defendant guilty 
of manslaughter only. A number of cases 
are cited to show that a reviewing court, on 
determining that the evidence shows defend- 
ant guilty of a lesser crime than that for 
which he was convicted, may enter judgment 
for that crime on the verdict already rend- 
ered. State v. Schele, 52 Iowa 608, 3 North- 
western Reporter 632; State v. Keasling, 74 
Iowa 528, 38 Northwestern Reporter 397; 
Commonwealth v. Squire, 1 Metc. (Mass.) 
258, are cited as instances in which the lower 
court had pronounced sentence for a lighter 
offense than that found by the verdict to have 
been committed. The court then says that 
it can therefore be said that instead of set- 
ting aside the verdict over the objection of 
either or both of the parties, the court, on 
the verdict as it stood, because of the state 
of the evidence, could have pronounced a 
judgment for manslaughter; and having such 
power, it is more than certain that the court 
could and should receive the plea of the 
lesser offense and pronounce judgment there- 
on. In concluding, the power of the United 
States attorney is reviewed, and his objection 
held not to be insurmountable. 
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RAILROADS. (CrossinGc AcCIDENT.—INJURY RE- 
SULTING IN SUICIDE.—CoMPANY’s LIABILITY.) 
MASSACHUSETTS SUPREME JUDICIAL CouRT. 

In Daniels v. New York, N. H. & 
H. R. Co. 67 Northeastern Reporter 
424, it appeared that plaintiff’s testator 
received a blow on the head in a collision at 
a railroad crossing. His mind was clear for 
several weeks, but then he showed symptoms 
of insomnia and restlessness, had headaches, 
was melancholy, and at times delirious. An 
autopsy showed circumscribed meningitis, 
producing mental aberration. The accident 
occurred on August 12th, and on the 3d of 
the next October the testator committed 
suicide by strangling himself with a napkin. 
The question was whether his life was lost 
by the collision, so as to render the railroad 
company liable. In holding that the death 
was due to a new and intervening cause, so as 
to acquit the company from liability, the 
court cites a number of authorities including 
Dean v. American Ins. Co., 4 Allen 96, 
and Cooper v. Massachusetts Mutual Life 
Ins. Co., 102 Mass. 227, 3 Am. Rep. 451, to 
the effect that if death is the result of voli- 
tion by one who has a conscious purpose to 
end his life, and has intelligence to adapt 
means to ends, it is his own act, though he 
is so far insane as not to be morally responsi- 
ble for his conduct. This doctrine is con- 
trary to that declared in Breasted v. Farmers’ 
Loan & Trust Company, 8 N. Y. 299, 59 
Am. Dec. 482; Life Insurance Company v. 
Terry, 15 Wall. 580, 21 L. Ed. 236; Man- 
hattan Life Insurance Company v. Brough- 
ton, 109 U. S. 121, 3 Sup. Ct. 99, 27 L. Ed. 
878. 

All of these cases were insurance cases. 
But in Scheffer v. Railroad Company, 105 U. 
S. 249, 26 Law Ed. 1070, the same question 
was involved as in the present suit, and the 
Supreme Court of the United States held that 
the representative of a person who was injured 
in a railroad accident and took his own life 
while insane, about eight months afterwards, 
could not recover against the railroad com- 
pany. The court says that the subject brings 
it “near to the vexed theological problem as 











to free will and pre-destination;” but with 
commendable caution it declines to “pursue 
these inquiries too far.” 


SOLDIERS. (HomicipE IN LINE oF Duty —Mar- 
TIAL LAw.—WuatT CONSTITUTES.) 

SUPREME COURT OF PENNSYLVANIA, 

In Commonwealth ex rel Wadsworth 
v. Shortall, 55 Atlantic Reporter 952, 
the relator petitioned for habeas corpus 
to secure discharge for an arrest for 
a homicide committed by him during 
the coal miners’ strike of 1902, and while 
he was on duty as a member of the Penn- 
sylvania militia. He was posted as a sentry 
in front of a private residence, with orders 
to halt all persons prowling around or ap- 
proaching the house, and if the persons failed 
to respond to his challenge “to shoot, and 
shoot to kill.” The country was much dis- 
turbed, and dynamite outrages were threat- 
ened. About 11.30 o’clock relator discovered 
a man approaching the house and called 
“Halt” several times. His challenge being 
disregarded, relator, in accordance with his 
orders, fired and killed the man. The court’s 
first holding is that where the Governor is- 
sues a general order calling out the militia to 
suppress violence and maintain the public 
peace in a strike district, it is itself a declara- 
tion of qualified martial law. The court 
says it is not unmindful of eminent authori- 
ties who declare that martial law cannot exist 
in England or the United States in time of 
peace; but relies on the dissenting opinion 
of Chief Justice Chase in Ex Parte Milligan, 
71 U.S. 2, 127, 18 Law Ed. 281. The court 
also remarks that many other authorities 
hold that martial law exists wherever the 
military arm of government is called into 
service. Many authorities, English and 
American, are then reviewed to show that a 
soldier is bound to obey the orders of his 
superior officer where they do not clearly 
show their own illegality, and that he would 
be protected in doing so; and that, where a 
militiaman without malice, under an order 
of an officer and in performance of his sup- 
posed duty, commits a homicide, he is ex- 
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cusable, unless it was manifestly beyond the 
scope of his authority. The circumstances of 
the case are then held to have justified the 
mititiaman’s action, 


TRADING STAMPS. (CoNsTIruTIONAL LIBERTY.— 
EXERCISE OF POLICE POWER.) 


VIRGINIA SUPREME CouURT oF APPEAL. 


Commonwealth, 45 South- 
Reporter 327, the highest  tri- 
bunal in Virginia considered the con- 
stitutionality of Acts General Assembly, 
1898-98, p. 442, prohibiting the use of 
trading stamps. The ground of attack 
was that the act violated the constitutional 
guaranties of liberty contained in the Four- 
teenth Amendment, and in Article 1, Section 
1 of the State constitution. The court held 
the act void. The opinion defines liberty as 
including the right to follow such pursuits 
as may be best adapted to the citizen’s facul- 
ties, and which will afford him the highest 
enjoyment; to live and work where he will, 
and earn a livelihood by any lawful calling; 
and for that purpose to make necessary con- 
tracts. (Citing Powell v. Penn., 127 U. S. 
678, 18 Sup. Ct. 992, 1257, 32 L. Ed. 253; 
Allgeyer v. Louisiana, 165 U. S. 578, 17 
Sup. Ct. 427, 41 L. Ed. 832; People v. Gill- 
son, 109 N. Y. 389, 17 N. E. 343, 4 Am. St. 
Rep. 465; State v. Dalton [R. I.] 46 Atl. 


In Young v. 
eastern 


| 


234. 48 L. R. A. 775, 84 Am. St. Rep. 818.) | 


The act can only be sustained as an exercise 
of police power. Then follows an exhaustive 
discussion of the case of State v. Dalton, 46 
Atl. 274, 48 L. R. A. 775, 84 Am. St. Rep. 
818, in which the supreme court of Rhode 
Island held a similar act unconstitutional. 
The absence of any element of chance in the 
distribution of premiums, is relied on as tak- 
ing the case outside of the police power. 
TRADING STAMPS. 
INAL OFFENSE.) 


(Girr ENTERPRISE.—CRIM- 

ALABAMA SUPREME CouRT. 

State v. 
28, was 


Shugart, 35 Southern Reporter 
an appeal from an order dis- 
charging on habeas corpus a defendant 
who was in custody on the charge 
of violating Criminal Code, Section 4808, 
prohibiting lotteries or other gift enter- 
prises. The court sustained the defend- 
ant’s release, holding that a trading stamp 
business which he had been conducting, was 
not a “gift enterprise.” The case turns on 
the definition of that term which, on a some- 
what elaborate review of atchorities, the 
court decides to mean a scheme for the dis- 
tribution of articles depending on some element 
of chance. The case of Lansburg v. District 
of Columbia, 11 App. D. C., 512 attaching 
a different meaning to the term, is distin- 
guished in view of the statutory definition 
there construed, and is tacitly disapproved. 
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